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-CHAP,. I. 

Of the Nature and different Kinds of Conditions. 


1 . Nature of Conditions^ 

3. Exprejfed, 

4. Implied, 

6. precedent or fuhfequent, 

1 ] . To what Eftates annexed. 
12. At what Time, 

15.-4 Condition mvjl defeat the 
whole EJiate, 

17. Can onlp he referved to the 
Donor, 

ig, IVhat Conditions are void^ 
Voi. II, 


20. C editions agatnft Law,. 

2 1 . Repugnant to the Nature of 

the Eftate, 

2^. Whether y in fuch Cafes ^ a 
Bond is good. 

32. Tenant for Life or Tears 
• may he refrained from 
Alienatiors, 

35* Such Conditions conftrmd 
friSly, 


B 


{ 42 . A^Lioft 


Nature of 
Conditions. 

I Infl. 201 a. 
Shcp. Tou. 
ch. 6* 


Hob. 170. 


ExprcfTcd. 
Lit. f, 325. 


Implied. 


Title XIIL lEJiate t>n Condition. Ch. 1. § i — 4. 


} 42. A Lea/e may determint by 
Bankruptcy. 

44. A Sale by Execution is not 
an Alienation. 

46 . Exception. 


48 . Conditions againjl Marriage, 
55 . 7 hey are con/lrued JlriBly. 
60 . A Widow may he rejirained 
from Marriage. 


SeiStion i , 

^CONDITION is a qualification or reflric'ilon 
annexed to a conveyance of lands, whereby it is 
provided, that in cafe a particular event does, or does 
not happen, or in cafe the grantor or grantee does, or 
omits to do, a particular acl, an.eflate fliall commence, 
bp enlarged, or defeated. Conditio dicitur cum "quid in 
cajitm incertum qui fotejl tenderc ad ejfc^ aut non ejfk 
coi^ertur. 

§ 2. A condition annexed to an eftate given, is a 
divided claufe from the grant, and therefore cannot 
fruilrate the grant precedent, neither in any thing ex- 
preffed, nor in any thing implied, which is of its nature 
incident to, and infeparable from the thing granted. 

§ 3. Conditions are either in deed, that is, exprefled 
in the deed by which they are created, or elfe in law, 
that is, implied by the common cflr ftatute law. Thus, 
where a feoffment or leafe is made, referving rent pay- 
able at a certain day, with* a provifo that if it is not 
paid the feoffor may re-enter, this is a condition ex- 
preffed. 

S 4. Conditions implied are tliofe which are created 
by the common, or ftatute law, widiraut any exprefs 

words. 
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Title Xni. EJlate on Condition. Ch i. % 4 — ^8. 

•words. Thus, to the grant of every eftate is annexed 
by law a condition implied, that the grantee Ihdl not 
, commit felony or treafon. 

\ 

§ 5* Lord Coke fays, that there fs a condition in law 
annexed to every edate tail after ^ffibility, by the 
curtefy, in dower, for life or years, that if the tenants 
of thefe eftates alien in fee, or claim a greater edate in 
a court of record, they lhall forfeit their edates, and the 
perfons in remainder or reverfion may enter. 

§ 6. JConditions are alfo precedent or fubfeqfuent. 
Where a condition mud be performed before the 
edate can commence, itris called a condition precedent ; 
but where the effefl: of a condition is either to enlarge, 
or defeat an edate already created, it is then called a 
condition fubfequent. 

§ 7. j 1 . being tenant for life, with the reverfion in 
fee to R.f they agreed to levy a fine, and that it diould 
inure to the ufe,of A. and ‘his heirs, if R. did not pay 
10 s. to A. on the i oth of September, and if he did pay, 
then to the ufe of A. for life, and after to the ufe of R. 
in fee : this was held J:o be a condition fubfequent } fo 
that A, had an edate in fee till i?..paid the 10 j. be- 
caufe there was a day limited for the payment ofi the 
lor.; and the fubfequent words (hewed the intent to 
be thar^. Ihould have an edate in fee till the 10 s. 
paid. 

§ 8. A copyholder dn borough Englijh furrendered 
to the ufe of himfelf for life, and after to the ufe of his 

B 2 elded 


Lit. f. 3*5. 


I Irift. 233 B. 


Precedent or 
fubfequent. 

1 Ind. 216 a. 
n.i. 


Spring V. 
Carfar, i Roll. 
Ab. 415. 


Edwards t. 
Hammond, • 
3 Lev. 133. 
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XIII. EJlate on Condition, Ch, i. § 8 — lo< 

eldell fon and his heirs, if he lived to the age of 21 ; 
provided and upon condition that if he died before 21, 
it Ihould remain to the furrenderor and his heirs. It 
was refolved, that though, by the firft words, it feemed 
to be a condition precedent, yet, upon all the words 
taken together, it ^as not ; but^a furrender to the ufe 
of the eldeft fon, to be defeated upon a condition fub- 
fequent. 

§ 9. Where a particular eflate is limited with^ con- 
dition that upon the performance of a certain afl, or 
the happening of a certain event, the perfon to whom 
tfiie eftate is limited lhall thereupon have a larger ellate 
than what was originally limited to him ; fuch a condi- 
tion is precedent good under certain circumftances^ 
which will be ftated in Title 16. Remainder. 


I Term Rep. 
6‘ii- 


2 B if. Sc Pul . 
R. 2.;;. 


§ 10. It was laid down in a modern cafe by the 
Court of King’s Bench, that there were no precife tech- 
nical words required in a deed to make a ftipulation, 
a condition precedent, or ftbfequent neither did it 
depend on the circumftance whether the claufe was 
placed prior or pofterior in the deed, fo that it operated 
as a provifo or covenant : for th^ fame words had been 
conftrued to operate as either the one or the other, 
according to the nature of the tranfaftion. And in 

f 

another modern cafe, the Lord Chief Juftice of the 
Common Pleas (Lord Eldon) is reported to have faid, 
“ I take it to be fully fettled, that a condition is to be 
** conftrued to be precedent or fubfequent as the intent 
“ of the teftator may require.” And Mr. Juftice Heath 
■added, It has been truly faid, that there are no tech.. 

“ nical 



Titk%m, EJiatt <m Condition, C^. i. § lo— •14, 

** nical words by which a condition precedent is dif- 
** tinguifhable from a condition fubfequent ; but that 
“ each cafe is to receive its own peculiar conltruQion 
“ according to the intent of the devifor. The quellion 
“ always is, whether the thing is to happen before or 

after the eftate is to veil ; if before, the condition is 
** precedent, if after, it is fubfequent.” 

§ 1 1. A condition in deed maybe annexed to every 
fpecies of eftate and intereft in real property : to an 
eftatenn fee, an eftate tail, for life, or for ’years, in any 
lands or tenements. 

§ 1 2. As«to things executed, a condition muft be 
created and annexed to the eftate at the time of ^he 
making of it, and not at any time after. 

§ 13. In a celebrated cafe, which was heard in par- 
liament 2 Rich, 2., it appeared that Edw. 3. had made 
a feoffment in fee to the Duke of Lancajler and others, 
without any condition ; and afterwards he required the 
truftees to perTorm certain ^conditions. All the judges 
and feijeants being fummoned, and required to give 
their opinions on this cafe, declared, that the feoffees 
were not obliged to* perform the conditions ; becaufe 
they were not expreffed at or before the time when the 
feoffment was made. 

§ 14. But as to things executory, fuch as rents, an- 
nvuties, ?sfc. it is held, that a conveyance of them may 
be reftrained by a condition created after the execution 
of fuch conveyance. 


To what 
Eilates an- 
nexed. 


At what 
Time. 

X Inll. 236 h. 

Rot. Pari, 
vol. 3. pa.6i. 


1 Inft. 237 


S 15- It 
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A Condition 
mult defeat 
the whole 
.Edate. 

I Rep. 863 . 
6—— 4o3. 

Jermin v, 
Arfcott, 

I Rep. 85 a. 


Can only be 
referved to 
the Donor. 

% Inft. 2x4 a. 


Lit. f. 347. 


Title XIII. Ejiaie on Condition. Ch» i. § 15^1 

§ 15. It is a rule of law, that a condition muft de^ 
feat or determine the whole of the eftate to which it is 
annexed, and not determine it in part only, and leave 
it good for the refidue. 


§16. In confecjuence of this principle, it has been 
adjudged, that a condition to determine an ellate tail, 
as if the tenant in tail were dead, was void ; becaufe 
the death of a tenant in tail did not determine the eftate 
tail, but his death without iftue. 


§ 17. A condition, or the benefit of a condition 
can only be referved to the donor, feoSbr, or leffor, 
and their heirs, and not to a ftranger. tFor it is a 
mazam of law, that nothing which lies in aflion, entry, 
or re-entry, can be granted over, in order to difeou- 
rage maintenance and litigation. And where, in the 
creation of a condition, no words' of limitation are 
mentioned, the law will referve the benefit of the con. 
dition to the heirs of the donor, feoffor, or leffor; 
for as thofe are the perfons prejudiced by the difpofi- 
tion, it is but reafonable that they fhouid be entitled 
tp the fame naeans of recovering the eftate, as their 
anceftofs, 


§ 1 8. Thus, Littleton fays, if a man lets land to 
another for life, by hidenture, rendering rent, with a 
condition of re entry in default of payment. If, after- 
wards, the feoffor grants the reverfion to a ftranger, 
and the tenant for life attorns, fuch grantee cannot 
take advantage of the condition, as the leffor or his 
heirs might have done, if the reverfipn had cpntinued 
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Title XIIL EJlate on Condition. Ch. i. § i8 — 22. 

in him. By the ftatutc 32 Hen. 8. c. 34., grantees of 
reverfions and privies in eilate, are enabled to take ad- 
vantage of the breach of conditions }, of which, an 
account will be given in the next Chapter. 

§ 19. Conditions are fometimes /^oid in their crea- 
tion, as where fomething is required to be done which 
is contrary to the divine law, or to the municipal law 
of the country. 

§ 20. All the inftances of conditions againft law are 
reducible under one of thefe heads : ill. To do^ fome- 
.thing that is idnlum in fe, or malu^i prohibitum. 2d, To 
omit the dolhg of foiqething that is a duty. 3d, To 
encourage fuch crimes and omiilions. Such conditibns 
as thefe the law will always, and, without any regard 
to circumftances, defeat ; being concerned to r^moye 
all temptations ancf inducements to thofe crimes. 

§ 21. A condition repugnant to the nature of the 
edate to which it is annexed, is void in its creation. 
Thus, a feorfnient in fee, upon condition that the 
feoffee fliall not take the profits, is repugnant and 
againlt law, and the edate given is abfolute. 

§ 22. A leafe was niade to jf. B. and C , provifo, 
that if C. fiiould demand *any profits of the lands, or 
enter into the fame during the life of A. or B., (who 
were his father and mother), that then the edate li- 
mited to C. by the fame indenture Ihould ceafe and be 
ptterly void, It was held by the court, that this con- 

B 4 dition 


W^t Con- 
ditiona are 
void. 

i InH. 206 h. 


Condliions 
againfl Law, 

I P. Wms. 
189. 


Repugnant 
to the Na- 
ture of the 
Eilate. 

I Inft. 206 


Moor V. 
Savill, 

2 Leon. i32t 





Dyer, 343 
Jenk. 243. 


Lit. r. 360. 
8 Term. R. 
61. 


Lit. f. 361. 


I Inft. 223 h. 


Lit. f. 362. 


Title Zm. Ejiate on Condition. Ch. i. § 22—26. 

dition and provifo was utterly void, for it was contrary 
to the eftate limited before. 

§ 23. A condition annexed to the gift of an eilate 
tail, that the donee (hall not marry, is void ; for, with- 
out marriage, he caimot have an heir to his body. 
But it would be otherwife, if fitch a condition were 
annexed to the grant of an eftate in fee-fimple, for, 
in that cafe, a collateral heir may inherit. 

§ 24. A Condition annexed to an eftate in fee-ftmple, 
that the tenant ftiall not alien, is^void, being repugnant 
t^ the‘eftate given. For a power of cjienation is an 
incident infeparably annexed to an eftate in fee-ftmple. 

t 

But a condition, that a tenant in fee-fimple fhall not 
alien to a particular perfon, is good; for, Littleton 
fays, fuch a condition does not take away all power of 
alienation. 

§ 25. If a feoffment be made in fee, upon condition 
that the feoffee fhall not alien in mortmain, this is a 
good condition ; becaufe fuch alienatiod is prohibited 
by law ; and, regularly, whatever is prohibited by 
law, may be prohibited by condition. And Lord Coke 
obferves, that, im ancient ‘deeds of feoffment in fee, 
there was a claufe, “ ^od licitum Jit donatori rem 
“ datam, dare vel vendere'eui volueritt exteptu viris 
“ religiofts^ et judaisJ* 

§ 26. If lands be given In tail, upon condftmn, 
that neither the tenant in tail, nor his heirs, fhall 
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Title Xni> EJhae en Condition^ Ch» i. ^ 26 — 28. 
in fee or in tail, or for the term of another’s life, b»t 
only for their own lives, fuch a condition is good j for 
all thefe alienations are contrary to the ilatute De Donis 
Conditiomlibtts. 

But, if an eftate tail be created, with a condition, > Infl.223^. 
that the tenant in tail Ihall not fuffer a common re- 
covery, the condition is voidj becaufe the right to fuffer vide Tit. 36 
a common recovery is a^n incident infeparably annexed 
to an eflate tail. 

§ 27. John Blunt dfivifed real eftates to his coufin King v. 
John Harris for life, remainder ^o the ilTue male uf Am^b!'R^379 
John Harris^ and to his and their heirs, lhare and 
fliare alike, and, for want of fuch iflue, tp the ilRie 
female of John Harris and her and their heirs, remain- 
der over ; with a provifo, that if John Harris qr ins 
iflue Ihould alienate,* mortgage, or incumber, or comr 
mit any a£t or deed whereby to alter, change, charge, 
or defeat the faid bequefls, they ihould pay 2000 /. to 
the perfon who ought to take next by means of the 
faid limitations.* 'John Harris having two daughters, 
he and they joined in fuflering a recovery* 

Lord Keeper Henley, after •taking time to confider, 
delivered his opinion, that John Harris took an eflate 
tail, and that the provifo w&s repugnant to the eflate. 

§ 28. Lord Coie fays, that although a condition r&- Whether, in 
pugnant to the luture of the eftate granted is void, yet 
that, in all fuch cafes, a bond, by which the obligor 
ifi reftrained from doing that which the nature of the ilnft. 2064. 

eftate 
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eftate granted entitles him to do, will be good. Thus, 
if a feoftce becomes bound in a bond, not to take the 
profits of the land, or not to alien, Lord Coke fays, 
that fuch a bond would be good. 

§ 29. This doSrine appears queftionable, as it offers 
an obvious mode of reftraining a perfon from thofe 
rights over an eftate which the common law gives him, 
and, confequently, fruftrates the common law, as fully, 
as if a condition of this kind were allowed to be in- 
ferted in a conveyance of land : and, in fome cafes, it 
feems mot to have been allowed. 

§ 30. Thus, where A. fettled lands on 5 . In tail, 

t. 

remainder to his own right heirs, and took a bond 
from B. not to commit wafte ; the bond being put in 
fuit, it was decreed to be delivered up to be cancelled ; 
and the court faid, it was an idle bond. 

§ ^i. There are, however, feveral cafes, in which 
bond? of this fort have been held good. And one, in 
which a covenant by a tenant in tail not to fuffer a re- 
covery, was confidered as binding on the affets of the 
covenantor. 

§ ^2. It was formerly held, that if a leafe was m^de 
to a man and his alllgns, he could not be reftrained 
from alienation : but if the word aillgns had been 
omitted, he might then be reftrained. It is, however, 
laid down by Lord Coke, that if a man made a leafe for 
life or years, with a condition,, that the leftee ihould 
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not grant over his ellate, or let the lands to any other 
perfon, it would be good. 

§ 33. A leafe was made for years, upon condition 
that the lelTee, his executors or afligns, Ihould not 
alien without affent ' of .the leflbr. The leffee died in- 
teftate ; and the ordinary granted adminiftration to 
y, S., who aihgned without licence. It was adjudged 
that the condition was broken, for he was an aflignee 
in law. 

§ 34.. A condition annexed to an eftate for years, 
t^at if the leffee* his executors o* afligns, did demife 
the lands forbore than, from year to year, that then 
the leafe fliould ceafe, and be void ; was held to be 
broken by a devife of the leafe, by the leffee to his 
fon. 

§ 35. Conditions’ of this kind being in reffraint of 
alienation, are not favoured in law, but are conftrued 
ftridlly in favour of the leffee. It has, therefore, been 
determined, that *a condition of this fort only affefls 
the iirfl: leffee, but does not extend to his alhgnee ^ fo 
that, if a leffee, who is reftrained from alienation by 
a condition of this kind, alfigns over his term with the 
confent of the leffor, fuch aflignee may aflign to any 
other perfon, without any farther confent. 

§ 36. The psdfldent and fcholars of a college at 
Oxford^ made a leafe for years to one Bolde, with a 
provifo, that the leflee,, or his afligns, fhould not alien 
the premifes tp any perfon or perfpns, without the Ipew 
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cial licence of the leflbrs. Afterwards, the leflbrs, by 
their deed, licenfed the leflee to alien or demife the 
land, or any part of it, to any perfon or perfons what- 
ever. The leflee alUgned the term to one Tabbe, who 
devifed it to his fon, who was alfo his executor. The 
fon entered generally, and died^ inteftate, and his ad* 
miniflrator afligned the term to the defendant. The 
prefident and fcholars entered for the condition 
broken. 

It was refolved, that the alienation by licence to 

Tabbe. had determined the condition, fo that no alien- 
« 

^tion afterwards ma^e by him, could be a breach of the 
provifo, or give the leflbrs a rjght of entry ; for the 
l^flfors could not difpenfe with an alienation for one 
time, and that the fame eflate fhould remain fubjed to 
the provifo after. 


■Whichcot V. 
Fox, Ci'o. 
Jaci^pS. 


§ 37. George FoXy leffee for 99 years by indenture 
rendering rent, covenanted, that he would not alien or 
aflign his term, or any part thereof, to any but his 
brothers. 


The leflTee afllgned this term to one of his brothers, 
who afligned it over to a‘ ftranger. It was detennined, 
I ft. That this was a condition, not a covenant ; and, 
ad, That the afSgnee was " not within the condition, 
but might alien to whom he pleafed. 

y ox V. Swann, S 3 ^* Where a leffee for years covenanted with the 
Sty- 483* leffor not to aiiign over his term, without the leffor** 
confent in writing, and afterwards, without fuch con- 

fent. 
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fent, devifed the term to J. S . ; it was faid, that this 
tiras not a breach of the covenant, for a devife was not 
a leafe. 

§ 39. Where there is a provifo or condition in a 
leafe, that the leiTee ihall not ailigA it over, without 
the permidion of the leiTor, an underleafe has been ad- 
judged not to be within the provifo. 

§ 40. In a leafe for a i years, there was a covenant 
from the leffee, that- he would not “ allign, transfer, 
“ or fet over, or otherwife do or put away the faid 
** indenture o^ demife, or the premifes thereby de* 
** mifed, or any part thereof, to any perfon or perfons 

whomfoever, without the licence and confent of the 
« leffor.” 

The leffee demifed the premifes for 14 years without 
any licence, and the court declared that this underleafe 
was not a breach of the condition, for the courts had 
always looked nearly into thefe conditions. 

§ 41. But if a leafe contains a provifo, that the leffee, 
his executors or adminiftrators, fliall not let, fet, or 
allign over the whole, or part of the premifes, without 
leave in writing of the leffoi;, on pain of forfeiting the 
leafe, an adminiftrator of the leffee cannot make an 
underleafe. 

5 42. A provifo in a leafe for years, that the land- 
l<^d ftall re-enter on the tenant’s conunittingan a£I of 
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bankruptcy whereon a commiilion fhall ifliie, has been 
held to be good. 

§ 43. It was found by fpecial verdift, that, in a Icafe 
for 21 years, a provifo was inferted, that if the leifee, 
his executors, or %idminiftrators, fhould commit any 
aft of bankruptcy, within the intent and meaning of 
any ftatutes made or to be made in relation to bank- 
rupts, whereon a commiilion fhould iflue, and he or 
they fhould be found or declared to be a bankrupt or 
bankrupts, then it fhould be lawful for the leiTor to 
re-enter. 

The leffee became a bankrupt, and the queftion was, 
whether the leafe was thereby determined. 

Ml. Juftice AJhhurJl obferved, that the general prin- 
ciple was clear, that the landlord having the jus dif- 
ponendi, might annex whatever condition he pleafed to 
his grant, provided it was not illegal, or unreafonable. 
Then, was this provifo contrary to any exprefs law ; 
or fo unreafonable, as that the law would pronounce 
it to be void ? That it was not againft any pofitive 
law, was admitted j and no cafe had decided it to be 
illegal. It remained to be confidered, whether it was 
void or unlawful, as agtun/l reafon or public policy. 
It did not appear to be againft either. Firft, it was 
reafonable that a landlord fhould exercife his judgment, 
with refpeft to the perfon to whom he trufted the ma- 
nagement of his eftate : a covenant, therefore, not to 
aflign, was legal : covenants to that effeft were fre- 
quently 
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quently inferted in leafes, and ejeftments every day 
brought on a breach of fuch covenants. The land- 
lord might very well provide that the tenant fliould 
' not make him liable to any rifk by a voluntary aflign- 
ment, or by any afl: which ‘obliged him to relinquifh 
the poffeffion. If it wa^s reafonable for him to reflrain 
the tenant from affigning, it was equally reafonable for 
him to guard again ft fuch an event as bankruptcy j 
becaufe the confequence of it was, an alTignment of 
the property into other hands. Perhaps jt might be 
more ileceflary for the landlord to guard againft the 
latter event, as there w*as greater danger to be appre- 
hended in that, than in the formeacafe. Perfons who* 
were put into^ofleffion pnder a commiffion, were ftill 
Icfs likely to take proper care of the land, than a prf- 
vate aflignee of the firft tenant. Neither was there 
any reafon of public I)olIcy to be urged againft allow- 
ing fuch a provifo :* it conduced to the fecurity of 
landlords, which could never be urged as a ground of 
objeftion on that head. He was, tlierefore, of opi- 
nion, that it was a valid proviib. 

Mr. Juftice Bullet faid — This cafe had been argued 
on general principles of inconvenience, becaufe the 
pofteflion of an eftatc on fuch 'terms, enabled the te- 
nants to hold out falfe colours to the world ; but that 
obfervation did not apply td the cafe of land ; for a 
creditor would not rely on the bare polfelHon of the 
land by the occupier, unlefs he knew what fort of in- 
tereft he had in it. If he were defirous of knowing 
that, he muft look into the leafe itfelf, and there he 
would find the provifo, that die tenant’s intereft would 

8 be 
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be forfeited in cafe of his bankruptcy. The flock 
upon the farm might indeed induce a credit, but that 
would not govern the prefent cafe. It was next urged, 
that this was equivalent to a provifo, that the leafe 
fliould not be feized under a commiflion of bankrupt. 
The defendant’s cbunfel having^firll fuppofed the leafe 
to be granted abfolutely, for a certain term, and .then, 
that a fubfequent provifo was added to that efiFe^l. 
Such a provifo as that, indeed, would be bad, becaufe 
it would be, repugnant to the grant itfelf ; but here, 
there was an exprefs limitation, that the leafe fhould 
be void upon the fa£t of the leflee’s becoming a bank- 

0 t 

rupt. It was clear* that the landlord, in this cafe, 
jjarted with the term on account of his perfonal confi- 
dence in the tenant ; that was manifeftly the cafe in all 
leafes where claufes againft alienation were inferted. 
'ITie^ landlord perhaps relied on the tenant’s honcfly, 
or he approved of his fkill in farming, and thought he 
would take more care of the farm than another, and, 
therefore, he had a right to guard againft the event of 
the eftate’s falling into the hands of any other perfon, 
w'ho might not manage it fo well as the original tenant. 
Suppofe a leafe were made for 2 1 years, on condition 
that the tenant fhould fo long continue to occupy the 
land perfonally, there could be no objection made to 
fuch a condition, for the j)erfonal confidence was the 
very motive of granting the leafe, and that was like the 
prefent cafe. If fuch a provifo as this were inferted in 
very long leafes, it would be tying up property for a 
confiderable length of time, and would be open to the 
objedion of creating a perpetuity. But the principal 
ground was, that this was a ftipulation> not againft law, 

7 not 
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not regugnant to any thing ftated in the former part of 
the leafe, but merely a ftipulation againft the ad of the 
lelTee himfelf, which it was competent for the leflee to 
make. 

The court refolvedjthat the condition was good. 

§ 44. Where a leflee covenanted not to alien or tranf- A Sale by 
fer away his leafe, and afterwards granted a warrant jg not an 
of attorney to confefs judgment on which the leafe was ALenation. 
taken* in execution and fold, it was held not to be a 
forfeiture of the leafe.* 

§ 45. Oit a trial in, ejeftment, a verdid was found 
for the leflbr of the plaintifl', fubjefl: to the opinion *of 57. 
the court on the following cafe. 

The leflbr of the plaintiff demifed the premifes by 
leafe, in which there was a covenant, that the leffee, 
his executors, adminiftrators, or afligns, Ihould not 
let, fet, afllgn, transfer, make over, barter, or ex- 
, change, or othefwife part with the leafe, or the lands, 
or any part thereof, to any perfon or perfons what- 
ever, without the fpecial licence and confent of 
the leflbr, his heirs or allies, with a power of re- 
entry in cafe of alienation. A creditor of the leflee 
for a juft debt took from* him a warrant of attorney 
to confefs judgment, upon which a judgment was en- 
tered, and the leafe was fold by execution to a perfon 
who had notice of the provifo. 

The 


VoL. II. 
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Xhe leflbr brought an ejeftraent againft the pur- 
chafer of the leafe. 

Lord Kenyon allowed, that there was a diftinaion 
between thofe ads which the party does voluntarily, 
and thofe which pafs in invitum j* and faid, that judg- 
ments in contemplation of law, always pafs in invitum. 
His Lordihip concluded, that this was not an aliena- 
tion within the meaning of the covenant ; and judg- 
ment was given accordingly. 

Exception. § 46. But where a warrant of attorney is granted 
^orthe exprefs purpofe of enabling a creditor to take a 
l^e in execution under a judgment, it will be deemed 
a breach of a condition or covenant againft aliena- 
tion. 

8 Term R. § 47. Thus, in the cafe of Doe v. Carter, the land- 
lord brought a new ejeftment, and the jury found tlte 
fame faffs, with this addition, that “ the warrant of 
“ attorney was executed for the exprefs purpofe of 
“ getting poflelfion of the* leafe and the tenant con- 
curred in that intention. 

Lord Kenyon . — “ When this cafe firft came before 
“ the court, the jrules that were likely to govern it 
“ were fo explicitly ftated, that I thought we Ihould 
“ have heard no more of it. The covenant not to 
“ afllgn, and the provifo to enforce it, were both legal 
“ at the time ; and, indeed, it was prudent for the 
** landlord to take this care, th.at an improper tenant 

“ ihould 
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“ fliould not be obtruded on him. When the former 
queftion arofe, the court, to a certain degree, re- 
“ laxed the feverity of the covenant j and they then 
“ faid there was no forfeiture, becaufe all that was 
dated was, that a fair creditor had ufed due diligence 
“ to enforce the payment of a juft debt, and that the 
leafe was taken from the tenant, againft his confent, 

“ by judgment of law. But when it is now ftated, 

“ that this ftep was taken for the exprefs purpofe of 
“ getting pofteftion of the leafe, and that the tenant 
“ confented to it, it^would be ridiculous to fuppofe, 

“ that a court of juftice could not fee through fuch a 
“ flimfy pretext as this. Hefe the maxim applies, 
that that which cannot be done^^r diredlum^ ihall 
“ not be done per obliquum. The tenant could not, 

“ by any aflignment under leafe or mortgage, have 
“ conveyed his intereft to a creditor; and, *confe^ 

“ quently, he cannot convey it by an attempt of this 
“ kind. If the leafe had been taken by the creditor 
“ under an adverfe judgment, the tenant not confent* 

“ ing, it would not have been a forfeiture : but here, 

“ the tenant concurred fliroughout, and the whole 
“ tranfadlion was performed for the very purpofe of 
“ enabling the tenant to convey his term to the cre- 
« difor.” 

It was refolved that the leafe was forfeited. 

§ 48. The ecclefiaftical courts, in conformity to the OfCondhious 
principles of the Roman law, confidered all conditions 
in reftnunt of marriage as contrary to the public good, 
and therefore held them to be void. The Court of 

C 3 Chancery 
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Chancery firft adopted the fame doctrine in cafes of 
legacies : but that court always held, that a condition 
annexed to a devife of land, or of any intereft ariling 
out of land, not to marry without confent, was good ; 
and that, where fuch a condition was precedent, the 
eftate did not veil till the condition was performed : 
and where it was fubfeqiient, that the eftate would be 
divefted by the breach of the condition. 


= Porter, 
j. Ca. 


§ 49. Lord Newport devifed an eftate to his wife for 
her life, and, after her death, to his grand daughter Lady 
./^nn Knowles, and the heirs of her body, provided, 
and upon condition, that fhe married with^the confent* 
of.certain perfons ; and in cafe Ihe married without 
fuch confent, then he devifed the premifes to another 
perfon. The grand daughter marriejl without confent ; 
and it was decreed by the Mafter o£ the Rolls that the 
condition was only in terrorem, and the eftate was 
not forfeited. But, upon an appeal. Lord Keeper 
Bridgeman, aliifted by Keeling, Vaughan, and Hale, re- 
verfed the decree. And Hale faid, tiiat though, in 
the civil law, in a cafe of mere perfonalty, fuch a limi- 
tation over would be void, yet this being a devife of 
lands, was not to be govejned by* that law. 


: V. S 50* M*”* CV/rry* devifed. his eftate to truftees and 

. Ca. their heirs, in truft for Mrs. Willoughby for her life, in 
cafe within three years after his death flie married Lord 
Guilford ; but, in cafe the marriage did not take effeft, 
then he devifed the eftate to Lord Faulkland. Upon 
the 'death of the teftator, propofals of marriage were 
made by the lady’s friends to Lord Guilford, but, 

being 
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being refufeld, Ihe married Mr. Bertie. Lord Sommers,' 
allilled by Holt and Treby, decreed, that the condition 
precedent not being performed, no relief could be had 
for the yoimg lady, but that the eftate mult go over 
to the next in remainder, this being a condition of 
marriage, which was a thing that could not be 
valued, 

§ 51. y.S. charged his real eltate with 500/., to be 
paid to his filler Alice Herne within one month after 5 Vin. Ab. 
her marriage ; but fo, neverthelefs, as life married with 
the approbation of tris brother, if living ; and in cafe 
Ihe married without his confent, the 50c /. w^s not,to 
be railed. • Alice Herne married in the life-time of her 
brother, but without his confent ; and the queftion 
was, whether Ihe was entitled to the 500 /. or not, for 
it was faid, that this was a conditioh only in terrorem, 
and that the conftrudiion of fuch a condition always 
had been, that where there was no devife over, fuch 
condition was void, otherv/ife, where limited over; and 
here it was not. 

On the other fide, it was argued, that this was a 
condition precedent, and nothing arofe or became due, 
but upon the marrying with confent ; and that being a 
devife of money oqt of land, or of a charge upon land, 
it was to be confidered as « devife’of land, and to be go- 
verned by the fame rules ; and, then being a plain con- 
dition precedent, nothing arofe : and for this was cited Ante, 
the cafes of Fry v. Porter, and Bertie v. Faulkland. The 
Mailer of the Rolls held, that the charge being upon land, 
the cafe was to be decided by th$ Cime r\dc, as if it had 

C 3 been 
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been a devife of land ; and, being plainly a condition 
precedent, nothing veiled : for it would be too hard to 
charge the land contrary to the exprefs will of the tef- 
tator, and to fay, the money Ihould be raifed, when the 
tellator had faid it Ihould not. !^nd decreed accordingly. 

§ 52. The validity of conditions in rellraint of mar- 
riage without confent, was alfo eftablilhed in the cafe 
of a trull term created for the purpofe of railing por- 
tions for daughters, by the following determination. 

§ 53. Sir Thomas AJlon fettled'his ellate to the ufe 
of himfelf for life, remainder to trullees for a term of 
■ ’ ' ’ 1000 years, upon trull in cafe he Ihould haye no fon, 

andJhould have two daughters, living at the time of 
his death, that the trullees of the term Ihould raife for 
fuch daughters 2000 /. a piece, if they married with 
the coitient of their mother j and if either of them died 
before marriage, with fuch confent, her portion to ceafe, 
apd the premifes to be difcharged ; and if raifed, then 
to be paid to the perfon to whom the premifes Ihould 
belong. 'ITie tellator, by his will, gave to each of his 
daughters an additional portion of 2000 but fubjefl 
to the like conditions as- in the fettlement. The tella- 
tor died leaving two daughters, who married without 
the confent of their mother; and afterwards hied a 
bill in Chancery agaiAh the trullees of the term, and 
their hither’s executors, to have their portions raifed, 
and paid. It was anfwered, that the two daughters 
had married without the confent of their mother, al- 
riiough they and their hulbands were informed, pre- 
vious to their refpeflive marriages, of the claufe by 

whic^ 
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which they were reftrained from marrying without their 
mother's conlent The Mailer of the Rolls, (Sir Jo- 
fepli Jekyll), decreed that the plaintiffs were entitled to 
their original portions, as well as to the additional por- 
tions given by the will. 

Upon an appeal from this decree to Lord Hardwicke, 
ailiiled by Lord Chief Juftice WilUs, Lord Chief Juf- 
tice LeCf and Lord Chief Baron Comynsy it was deter- 
mined that the daughters of Sir Thomas Afton were not 
entitled to thefe portions, in confequencerof their mar- 
riage without the moUier’s confent. 

Lord Cljief Baron Comyns ob/erved, that the inten- 
tion of the teftator wjfs perfectly clear, that his daugh- 
ters fhould not take the portions, if they married with- 
out confent : that,the objection which had been moft 
relied on was, that, in the civil law, reflridlibns of 
this kind are looked on as unlawful ; and that the 
doflrine of the civil law had been adopted by the 
Court of Chancery. 

In cafes of pecuniary legacies, this court had, in 
fome points, adopted the inles effablilhed in the ecele- 
fiaftical courts, becaufe fuch legacies might be fued for 
in the eccleiiaffical courts ; but,- even on this fubje£l, 
the Court of Chancery had not adopted the rules of 
the civil law; for where a legacy was given, upon 
condition of marriage with confent, with a devife over 
of the legacy, the condition had been held' good. 
That it was a known maxim, that where the eftate was 
to arife upon a condition precedent, it could not veft 

C 4 until 
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until that condition -was performed ; and this had been 
fo llrongly adhered to, that even where the condi-^ 
tion was become impoffible, no cftate Ihould grow 
thereon. 

Willes’s Rep. Lord Chief Juftice Wtlles , — ^Upon this cafe, two. 

points have been made : 1 ft, If it was the intention of 
the teftator that his daughters ihould have their por- 
tions, whether they married with confent or not : 
2d, If it was his intention that they ihould not, then, 
whether this intent be agreeable to the rules of law 
and equity. 

As to the firft, there can be no doubt, qither upon ' 
th^fettlement or the will. As to the fecond part, to 
begin with the will, the rule is, that voluntas tejlatoris 
totum ejl^ if not inconfiftent with thp rules of law and 
equity ; and they ihould be very plain indeed, to de- 
feat the intention of the teftator. 

The reftraint, in the prefent c'afe, muft be taken to 
be either a condition precedent, or a limitation of the 
Ante, f. 50. of payment j if the firft, the cafe of Bertie v. 

Falkland is in point. If it be taken as a limitation of 
the time of payment, (and that feems the proper con-! 
flruftion), then, even the civil law will not fay that 
they are now entitled, becavde the time is not yet 
<ome. 

Lord Chief Juftice Lee faid, there are three forts 0# 
conditions to be rejeded : ift, fuch as are repugnant ; 
edly, fuch as are impoffible in their creation ; ^dly, 

fuch 
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fuch as are mala in fe. But this condition of marry- 
ing with confent, does not come under any of thofe 
heads ; and in Fry v. Porter, it is admitted fuch a con- Ante, f. 49. 
dition is good in refpeci: of land ; though where a com- 
penfation can be made, it true, there is but little 
difference between conditions precedent and fubfequent; 
yet, where a condition is annexed to a portion, in order 
to have a marriage with confent, there is an equitable 
difference. In the cafe of a condition fubfequent, the 
thing is vefted, and though in the nature of a penalty, 
yet the intent fhould be clear and plain, by*an exprefs 
devife over, to diveft it. ‘But in the cafe of a condition 
precedent, for which there can be no compenfation, it 
would be giving an eftate againfl; the intent of the 
donor, to difpenfe with the condition. There are no' 
words to veil the portions in the daughters, till a mar- 
riage with a confent f and I very much govern piy 
opinion, in the prefent cafe, by the particular penning 
of this deed j which has made this a condition pre- 
cedent, and has vefted nothing in the daughters till a 
marriage with confent. 

Upon the whole, therefore, I am of opinion, that a 
condition to marry with confent is a lawful one, and 
that it is annexed to tlfefe portions : that it is a con- 
dition precedent, and that nothing can veil in the 
plaintiffs till that condition i» f>erformed. 

hord Hardwicie, — I agree with my lords the judges 
in opinion, and do hold, that nothing is more fixed, lince 
the cafe of Pawlet v. Pawlet, than that portions charged 
on lands will not veil till the time of payment comes, 

7 wliich. 
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which, in this cafe, is not till a marriage with confent ; 
and, therefore, there is no rule in law or equity that 
can excufe the want of fuch confent : that there is no 
fuch rule where they are given over, has been clearly ' 
proved ; and the ordering’ that the ellate lhall be ex- 
onerated, I think is equal to a devifc over. But ad- 

» 

mitting that there is no devife over, then the queftion 
will be, whether this condition is in terrorem only ? 
And I own I do not know that the rule obtains fo 
generally as has been laid down : I have undcrftood it 
only of legacies, and not of portions. 

Thefe portions apfe out of land, and have nothing 
teftamentary in them ; fo are not fubje& to the jurif- 
'diftion of the ecclefiaftical court, nor to be governed 
by the rules of the civil law, but are fubjeft only to the 
rules of the common law. If Sir Thomas AJion had 
exprefsiy limited the terra to his daughters, on their 
marrying with confent, the term could never arife until 
they were fo married : and why has he not the fame 
power over the truft of the term as over the term 
itfelf? 

The decree made at the Rolls was reverfed, 

r 

Manfell V. § 54. Sir E. Manfelly being feifed in fee, devifed to 
dted'z^Bro. Edward Manfell Ter life, adding thefe words ; 

Rep. 473. « And I will that he lhall be capable, with the confent 

« of the laid truftees, to fettle a jointure on the woman 
“ they agree to in writing he Ihould marry.” 
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The teftator died, living his fon Edward Manfell 
married ; but his wife dying, and the truftees bang 
alfo both dead, he married again, and fettled the whole 
Slate on his wife by way of jointure. It was contended, 
that the want of confent of the heir of the furviving 
truftee to the marriage and jointure, invalidated the 
execution of the power. 

Lord Commiflioner Willes faid, that this was a con- 
dition precedent, and not being performed, no ellate 
could arife. 

Lord Commiflioner Wilmot faid, ‘‘ Such an ad as 
** attends this power muft be in the nature of a con- 
“ dition precedent. I have no idea of a condition an- 
“ nexed to a power being fubfequent ; the condition 
“ mull be performed before the power can take 
« effed.” 

§ 55. Conditions in rcilraint of marriage are, how- 
ever, fo far difcouraged by' the Englijh law, that they 
are conftrued ftridly in favour of the perfon on whom 
fuch reflraints are laid. 

§ 56. J.S. having foui'daughters, 5 ., C., and i?., 
devifed feveral parcels of his ellate to hiis four daughters, 
and, among other devifes, he ’gave to* his truftees his 
lands in E. and F. in truft for his daughter A. until 
her marriage or death ; and in cafe flie married with 
the confent of the truftees, then to hn and her hdrs ; 
but in cafe Ihe fliould marry without their confent, 
then to her othe^ fifters equally between them. 

8 
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Three years after, A. married with the confent and 
approbation of her father, who fettled upon this mar- 
riage part "of the lands which he had devifed to her, 
and fome other property. A year after, J. S. diedi 
without having altered Siis will. It was objefted that 
this w’as a condition precedent, and, until performance, 
the eftate could not veft ; and that equity would not 
aid in this cafe. But it was decreed by Lord Chan- 
cellor Cov.'pei\ that by the marriage with the confent 
of the father, the condition was difpenfed with, and 
the devife became abfolute j for conditions of this kind, 
whether precedent or fubfeqiient, were in the nature of 
}7enalties and forfeitures ; and if tlje fubflantial part 
and intent was performed, equity wou^d fupply fmall 
defedls and circunillances, and favour the devifee. 
Here was no forfeiture ; and it was never the intent of 
the teftator that the cllate Ihould be taken from the 
iirft devifee, when it could go to the devifee over, and 
be let to defcend to the heir at law. 

§ 57. A perfon devifed all his lands to one Comyns 
and his heirs, to the ufe of him and his heirs, in truft 
for payment of debts ; and afterwards in truft for 
his grand-daughter Mary and the heirs of her body, 
remainder to Comyns and his heirs, upon condition that 
he fhould marry the teftator’s grand-daughter Mary. 
Comyns offered to marry* the lady, but fhe refufed, and 
foon after married another perfon. Lord Talbot was 
of opinion that this was a condition fubfequent, and 
that it was difpenfed with by the refiifal of the 
lady. 


§ 58. A perfon 



Title Xin. EJiate on Condition. Ch. i. § 58. 

§ 58. A perfon devifed his eftate to truftees, to the 
ufe of his fon Robert for life, remainder to the wife of 
fuch fon for life, remainder to the firft and other fons 
of his faid fon in tail ; with provifo, that if the fon 
Ihould marry any woman not having a competent mar- 
riage portion, or without the confent and approbation 
of the faid truftees, their heirs and afligns, in writing 
under their hands and feals, firft had and obtained, 
then his truftees, immediately after the deceafe of his 
fon, fhould ftand feifed of the premifes, to the ufe of 
the teftator’s two daughters. And he declared that 
the faid provifo or condition was not intended by liim, 
or <0 be conftrued or taken to be ifi terrorem ; but a 
condition in want of performance whereof, in every 
refpeft, the eftate ihould in no cafe be veiled in his fon, 
nor the heirs of that marriage. 

The fon married a woman who had a competent 
portion, but without the confent or approbation of the 
truftees : and, upon the death of the fon, the daugh- 
ters claimed the eftate, under the condition in the 
will. 

Lord Mansfield ^ — “ Conditions in reftraint of mar- 
** riage are odious ; and are therefore held to the ut- 
“ moft rigour and ftridlnefs.. They .are contrary to 
** found policy. By the Roman law, they are all void. 
“ Conditions precedent muft previouily exift. There- 
fore, in thefe, there can be no liberality, except in 
“ the conftruftion of the claufes. But, in cafes of 
“ conditions fubfequent, it has been eftablifhed by pre* 
“ cedents, that where the eftate is not given over. 


Long V 
Dennis, 
4 Burr. 
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“ they ihall be confidered as only in terrorem. This 
“ ihews how odious fuch conditions are : for, in rea* 
“ fon and argument, the diftindion between being and- 
“ not being limited ov^, is very mce ; and a claufe 
** can carry very little terror which is adjudged to be 
“ of no eflfeft. If the eftate is given over, fuch a con- 
“ dition cannot be got over. The prefent cafe is 
“ doubly in terrorem^ and made fo by adding the 
“ claufe, that the faid provifo or condition was not in- 
“ tended by him, nor to be conftrued or taken to be in 
“ terrorem.” 

“ In the cafe of Daley v. Clanrickarde^ in Chancery, 
“ loth December 1738, the condition was, that he 
“ Ihould marry with the confent of truftees, if not, 
“ the eftate was given over. The truftees were ap- 
« .plied to ; they offered to agree, on a proper fettle- 
“ ment being made. The marriage was had without 
“ their knowledge, but the fettlement being after- 
** wards made, their conditional confent was holden 
to be fufficient. In the cafe of Bolton et ux. v. 
“ Humphries et al., 20th February 1755 , in Cane. 
“ the condition was, that if Ihe married with the con- 
“ fent of N. H. in writing, then, ^c. and the eftate 
• “ was given over. She married without his privity, 
but he gave his confent as foon as he knew of the 
marriage. Lord Hardwicke held this a fuffident 
** confent to entitle her to the real and perfonal eftate 
which was given her, if flie married with the con- 
** fent and approbation of N.H.f to be fignified in 
“ writing. 


** I mention 
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“ I mention thefe cafes to fhow, that the court 
“ ought not to make ftrides in favour of a forfeiture. 

“ There can be but one tiue legal conftruftion of 
“ thefe conditions, and, therefore, it mull be the fame 
“ in the Court of Chancery, and all the other courts 
“ in Wejiminfter Hall. 

“ The meaning of the teftator, or the controul 
“ which the law puts upon his meaning, cannot vary, 
“ in what court foever the queftion Chances to be de- 
“ termined. In the prefent cafe, the forfeiture i» fo 
“ .cruel, as to l^sgin with the inilocent ilTue of the 
** offender, w^io is to have it for his own life at all 
“ events. 

“ This teftator confidered money as the only quSli- 
fication of a wife : but he ftill means to leave it to the 
“ judgment of the truftees, whether there might not be 
“ fome equivalent for money : he only meant to re- 
“ quire their fanftion, in cafe his fon married a wo- 
“ man without a competent* fortune. This is tm- 
“ doubtedly a condition precedent ; it muft have been 
“ performed before the.fon could take, before his in- 
tereft could veil. The conftruftion mull be, to 
** veil the ellate, in cafe his fpn married a woman with 
a competent fortune, or had the confent and appro- 
“ bation of his truftees, to marry a woman without 
“ one. The blunder is in the penning only. The 
^ meaning is, that, in either event, it lhall veil. The 
** performance of either part of the alternative vcfts 
“ the eftatc. 
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** Here is no objeftion to the marriage, and, one 
** of the truftees is become one of the devifees over ; 
“ therefore a caufe of objeflion ought to be (hewn*, 
** otherwife it Ihall be c^nfidered as if his confent was 
** withholden without reafon. The confequence is, 
“ that judgment muft be given for the defendant.” 

The three other judges concurred in thinking it to 
have been the intention of the teftator, that his fon’s 
complying with either part of the alternative, Ihould 
be a performance of the condition ; and that he did 
not incur a forfeiture, unlefs he had broken both 
parts of it. And they all agreed, that all conditions 
in reftraint of marriage ought to be conilrued with the 
utmoft rigour and ftritSiuefs. 

59. In a modern cafe, it w'as held, that the fame 
principles of policy which annul conditions that tend 
to a general reftraint of marriage, will favour and fup- 
port them, when they merely preferibe fuch provident 
regulations and fan<ftions, as tend to protect the indi- 
vidual from thofe confequences to which an over-hafty, 
ralh, or precipitate match, would probably lead : 
therefore, if the conditions are only fuch, whereby a 
marriage is not altogether prohibited, but only in part 
reftrained, as iii refpett of time, place, or perfon, then 
.fuch conditions are good.'' An injunction to afk con- 
fent is lawful, as not reftraining marriage generally. 
A condition preferibing due ceremonies, and place of 
milage, is good, whigh only limits the time to 
31, or any other reafonable age, provided it be not 
ufed evalively to reftrain marriage generally. 

§ 60. A con- 
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5 60. A condition by which a widow is reftrained 
from marriage generally, is good, and is conftrued in 
favour of the perfon to whom the eilate is given, on 
breach of the condition. 

5 61. R.H. being feifed in fee, devifed certain lands Fitchett t. 

to his wife and her heirs but if Ihe married again, Adams, 

’ , ° * 2 Stra. 1128. 

then he devifed thofe lands to his daughter in fee. 

The wife married again, and it was adjudged that the 
edate Ihould go over to the daughter. 
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Cf the Performance and Breach of a Condition. 
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50. None hut Parties and Privief 
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52. Exception, 
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55. Of the ^Statute 32 Hen, 8. 
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57. Condition cannot he ap- 
portioned, 

58. Exception, 

59. EJe^ of an Entry for a 

Condition broken, 

63. Does not defeat Copyhold 
Grants. 

65. Dijlindion between a Con- 
dition and a Limitation, 


Sedion j. 

refped to the performance of conditions. 
Lord Coke fays, a diverfity is to be underftood 
between conditions that are to<,create an eftate, and 
conditions that are to deftroy an eftate. For a con- 
dition that is to create an eftate, is to be performed by 
conftruftion of law, as near the condition as may be, 
and according to the mtent and meaning of the con- 
dition; albeit the letter and words of the condition 
cannot be performed. But otherwife, it is of a con- 
dition that deftroys an eftate, for that is to be taken 
ftridly, unlefs it be in certain fpecial cafes. 

§ 2. Where 
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§ 2. Where a literal performance of the condition 
becomes impoffible, by the happening of fome fubfe- 
quent event, the condition muft then be performed as 
Hear the intent as poffiblei 

§ 3. Thus, Littleton fays, if a feoffment be made f. 35*.’ 
upon condition that the feoffee lhall give the land to 
the feoffor and his wife, to hold to them and to the 
heirs of their two bodies engendered j and for default 
of fuch iffue, the remainder to the right heirs of the 
feoffor. In this cafe,, if the hufband dies, living the 
wife, before any eftate tail made unto theifl, thqi 
' ought the feoffee to make an eftate to the wife as near 
to the intent of the Condition as may be j that is, Ja 
limit the land to the wife for life, without impeachment 
of wafte, remainder to the heirs of the body of her huf- 
band on her begotten, remainder to the right heirs of 
the hufband. 

§ 4. Where there is a condition precedent copu- 
lative, the whole muft be performed before the eftate 
can arife. 

§ 5. Sir Henry Wood, reciting the intended marriage 
of his daughter with the Duke oi' Souihampton^ limited 
his eftate to the ufe of himfelf fof life, remainder to 
the ufe of truftees and their heirs;, to the intent that in 
■cafe the Duke of Southampton fhould be married to his 
daughter, after the age of fixteen, and that they fhould 
have iffue male, that then the truftees and their heirs 
fliotild ffand feifed of the premifes in truft for the Duke 

D 2 during 
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during his life. The marriage took place before the 
lady was fixteen, but Ihe lived to that age, and then 
died without ilTue. 

The queftion was, whether the Duke was entitled to 
an eftate for life. It was decreed, that the Duke was 
entitled to an eftate for life under the fettlement : but 
this decree was reverfed in the Houfe of Lords j and 
Lord Chief Baron Comyns fays the reverfal was founded 
on this, that the words were plain and certain that there 
muft not only be a marriage, but alfo ilTue male. And 
■^hen a condition copulative, confifting of feveral 
branches, is made precedent to any ufe or truft, the 
entire condition muft be performed, elfe the ufe or 
truft can never arife or take place ; and it would be 
violence to break the condition into two parts, which 
is but one according to the plain and natural fenfe 
of it. 

§ 6. With refpeft to the perfon who may perform 
a condition, it is a general rule that every perfon who 
has an intereft in the condition, or in the land to which 
it relates, may perform it ; as if a feoffee, upon con- 
dition to pay at Michaelmas 20 /.j- enfeoffs another per- 
fon before Michaelmas ^ the fecond feoffee may perform 
the condition. 

§ 7. Where a time is appointed for the performance 
of a condition, the right of performing it will defeend 
to the heir. Thus, if a feoffment be made in mort- 
gage, upon condition that the feoffor ihall pay a certain 
9 fum 
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fum at fuch a day, ; although the feoffor ftiould 
die before the day of payment, yet his heir may per- 
form the condition. 

§ 8. A perfon, having two fons, B. and C. devifed Marks v. 
lands to his wife for life, and after her death, to his fon 
C. and his heirs j" provided that if B. did, within three 
months after the death of his wife, pay to C., his ex- 
ecutors or adminiftrators the fum of 500/., then the 
faid lands fhould go to B. and his heirs. The wife 
lived feveral years, and during her life B. died, leaving 
y. D. his heir, who not being heir at law of the teftator, 
the qucftion was, whether he coaid now, after the death 
of the wife, perform the condition. And though it was 
objeded that this being a condition precedent, and 
merely perfonal in B. who had neither jus in re nor ad 
rem, and could not therefore releafe or extinguifli the 
condition, and confequently that his heir could not per- 
form it after his death ; yet it was held, and fo decreed, 
that the poffibility of performing this condition was an 
intereft or right, or fcintilla juris, which vefted in B. 
himfclf ; and, confequently, fuch right defeended on 
his heir, and might be performed by him. 

S 9. But where the words of a condition are gene- 
ral, and no time is fpecified for the performance of it, 

• • 

fuch condition mud bfe performed by the parties to 
whom the condition is refenfed, and not by their 
heirs. 


§ 10. Thus, Littleton fays, where a feoffment is f. 337* 
made upon condition that if the feoffor pay a certain 

D 3 fum 
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fum of money to the feoffee, then it lhall be lawful for 
the feoffor and his heirs to enter. In this cafe, if the 
feoffor dies before the payment is made, his heir can- 
not perform the condition. 


At what 
Time. 


Lit. f.337. 


§ II. Where a particular time is appointed for the 
performance of a condition, it mufl: be performed at, 
or before the time ; but where no particular time is 
appointed, the perfon to whom the condition is re- 
ferved muft, in fome cafes, perform it within a reafon- 
able and convenient time ; and, in other cafes, he may 
perform it at any dme during his life ; but if he dies 
wjthout* performing it,^ the right is not .♦^^ranfmitted to 
his heir. 


% And. 73. § 12. Thus, if a feoffment be made upon condition, 

that if the feoffee does not pay, it fhall be lawful 
for the' feoffor, to re-enter. The money ought to be 
paid to the feoffor in convenient time, for it is not 
reafonable that the feoffee fhall have the benefit of the 
land, and not pay the money. But if the condition 
be, that if the feoffor pays, ^c. he may re-enter ; the 
feoffor has time to pay it during his life, becaufe the 
other has the profit of the land, and has no lofs by 
jionpayment, 

§ 13. If a particulgr place is appointed for the per^ 
fprmance of a condition, the party who is to perform 
it muft come to that place, for the perfon to whom the 
con4itioh is to be performed, is not obliged to accept 
of the performance elfewhere; but he may, if he 
pleafes, accept of the performance at another place, 
and fuch acceptance will be good. 


At what 
Place. 
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§ 14. If no particular place be appointed for the 
performance of a condition, and the condition be, that 
the feoffee fliall pay a fum of money, in that cafe, the 
feoffee mull feek for the perfon to whom the money is 
to be paid, if he be within the realm. But if he is out 
of the realm, then it is not incumbent on the feoffee 
to feek him, nor is the condition broken. 

§ 15. But where the condition i«, to deliver 20 

quarters of wheat, or 20 load of timber, or fuch like, 

the feoffor is not bound to carry tly; fame about, and 

feek the feoffee ; but the feoffor n^uft, before the day, 
• • 
jgo to the feoffee, and know wheie he will appoint ta 

receive it, and there it^muft be delivered. 

§ 16. Where an eflateis given upon condition, the 
taking poffeffion of the land to which the condipon is 
annexed, binds to the performance of the condition, 
even though fuch performance Ihould be attended with 
lofs. 

§ 1 7. Ralph Duke of l^ontaguey devifed all his real 
ellates to his fon Jobni afterwards Duke of Montague., 
for life, on condition that he ihould, in twelve montl^s 
after the teftator’s death, or within twelve aionths after 
he attained the age of 2 1 years, fuffer a recovery of an 
eftate in the county of Wn^ick, and fettle it to certain 
ufes. But if he Ihould neglect or refiffe fo to do, then 
the teftator declared that the devife of his real eftate. to 
his faid fon Ihould ceafe and be void ; and, in that cafe, 
ihould go according to ufes therein limited, in the 
D 4 fame 
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fame maimer as if his faid fon was really deaid. John 
Duke of Montague fuffered a recovery of th&eftate in 
Warwickjhire^ but declared different ufes of it from 
thofe mentioned in his father's will, and, neverthelefe, 
continued in poffeflion of the devifed eftate. 

It was decreed by Lord Northington^ that as yohn 
Duke of Montague had accepted and taken feveral 
eftates under his father’s will, he became bound, in 
confequence thereof, to perform the condition impofed 
on him by that will. And this decree was affirmed by 
the Houfe of Lords. 


Attor.Gen.v, 
Chrift’s Hof- 
pital, 3 Bro. 
B^ep. 165, 


518. An eftate being devifed to Chri/l's Hofpital, 
‘on condition of maintaining fix children from the 
parilh of St. Leonard Shoreditch j and the hofpital hav- 
ing taken poffeffion, the rents at firlf proved infufficient 
to maintain the number, and the hofpital had main- 
tained only three ; and an account having been ex- 
hibited to the governors, the latter had been fatisfied. 
But upon filing the information, it was found, that 
there had been a miftake in the account, and the rents 
had not been expended ; and it appeared the rents were 
now fufficient to maintain the whole number. 


The Lord Chancellor thought that, whether the 
rents were or were not fufficient to maintain the num- 
ber, the hofpital having taken poffeffion of the eftate, 
Attor.Gen.v. was bound to perform the condition; and that they 
3 VeV'jun. Aould kave confidered of that, previous to taking pof- 
633- feffion. 


$ 19- If 
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§ 19. If an eftate be made to a married woman upon 
condition, fhe will be bound to perform it ; becaufe 
this does not charge her perfon, but the land. So, 
if an eftate be made to an infant upon an exprefs con - 
dition, the infant (hall be bound to perform it. And 
if an eftate be made to a perfon in fee, upon condition, 
his heir, after his death, though he be within age, 
{hall be bound by the condition. 

§ 20. When a condition is performed, it is thence- 
forth entirely gone ; and the thing to wliich it was 
before annexed, beconfes abfolute and wholly uncon- 
ditional. 

• 

§ 21. We have feen, that this was the principle- 
which was adopted by the judges in the conftru£l:ion 
of gifts to a man and the heirs of his body. But, the 
ftatute De Donis Conditionalibus took away this con- 
ftruftion, and declared, that this kind of eftate Ihould 
defeend to the heirs of the body only of the grantee, 
and that there remained a reverfion in the grantor, and 
not a right of entry for a condition broken. 

§ 22. There are feveral circumftances which will 
excufe the non-performance of a condition. Thus, 

where the performance of a condition becomes impof- 

• • 

fible by the aft of God, if is excufed. 

§ 23. One devifed to his eldeft daughter, upon con- 
dition {he {hould marry his nephew on or before Ihe 
attained the age of 2 1 years. The nephew died young, 

aiid 
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Title Xni. Ejiate on Condition. Ch. ii. § 23 — 28. 

aad the daughter never refufed, nor was ever required 
to marry him. 


It was adjudged that the condition was not broken, 
having become impoflible by the ad of God. 

§ 24. In all cafes of this kind, if the condition is 
precedent, no eilate vefts : but if it be fubfequent, the 
eftate becomes abfolute. 

§ 25. ira condition eonfifts of two parts, of which 
one was impoflible to be perfofmed at the time when 
, the condition was ejeated, yet the other muft be per- 
formed ; and the performance of the part which is pof- 
■fible, will be fufficient. 

26. But where a condition eonlilts of two parts 
in the disj undive, and the party has an eledion, which 
of them to perform, and both are pofllble at the time 
of creating the condition, but one of them becomes 
after impoflible by the ad of God, this fhall excufe the 
performance of that, and^lfo of the other ; for other- 
wife the eledion would be taken away by the ad of God, 

§ 27. In a fubfequent cafe, it was faid, “ That the 
“ rule and reafon in Laughterh cafe ought not to be 
“ taken fo largely as Coke txas reported, but accord- 
“ ing to the nature of the cafe.” 

§ 28. A condition may alfo be excufed by the 
defauk of the perfoQ to whom it is to be performed. 
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Title "SSm. EJiate m Condition. C/j.ii. § 48—31. 
viz, by tender and refufal. It is alfo excufed, ift. By 
his abfence, in thofe cafes where his prefence is necef- 
fary for the performance of the condition : ad, By his 
obftnifling or preventing the^ performance j and, 3d, 
By his neglefting to do the firfl: aft, if it be incum- 
bent on him to perform it. 

§ 29. Thus, if a man be bound to build a houfe, 
'bfc. he will be excufed, if the perfon to whom he is 
bound prevents him from building it, either by any aft 
of his own, or by any aft of a ftranger by his com 
mand. 

§ 30. The condition pf a bond was, that A. and 
his wife Ihould, in Eajler Term., levy a fine to B. 
Hobart faid that, in this cafe, B, was bound to fue out 
a writ of covenant, dtherwife the condition was not 
broken. 

§ 31. In an aftion of debt for 500 /. the penalty for 
articles of agreement, the declaration ftated the agree- 
ment to have been, that Shorei (the defendant) was to 
purchafe of the Duke (the plaintiff) a farm at the price 
of 2594 /., which was to be paid at Lady Day then 
next, in the following manner. The Duke was to 
accept of a conveyance of certain eftates of Shore at 
the price of 1 820 /., which tie was to convey at the 
expence of the Duke, and the Puke to make a good 
title to Shore at hi? (Shoreh') expence, who, opt exe- 
cuting the conveyances, was to receive the reft of the 
purchafe money. All timber trees, elms, and willows, 
which then were upon any of the eftates, to l)e valued, 
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and the prices thereof to be paid by the refpeftive pur- 
chafers. It was alfa agreed, that in cafe the plaintiff 
fhould not be enabled to make a good title to the eftate 
before the 24th of Manch, the agreement Ihould be 
void. And although the plaintiff had done every thing 
on his part, yet protefting that the defendant had 
not done any thing oh his part, Isdc. the defendant 
pleaded, that the Duke was not capable, ready, and 
willing, to make a good title to the faid farm ; and, 
further, that the faid Duke had cut down divers trees 
on the faid farm, which, by the agreement, were to 
to be valued, whereby the faid Duke difabled himfelf 
from performing for which reafon,' the defendant .de- 
clined and refufed to carry the articles into execution. 
Replication ; iffuc on the firft plea, and general dc- 
murrer to the fecond. 

"Lord Loughborough, in delivering the judgment of the 
court, faid it was clear, that unlefs the plaintiff had 
done all that was incumbent on him to do, in order 
to create a performance by the defendant, (if he might 
ufc the expreflion), he was not entitled to maintain the 
aftion. If he had not fet forth a fufficient , title, judg- 
ment muft be againff him, whatever the plea was ; 
and if the plea was a good bar, thp fame confequence 
would follow. .It was argued on the part of the plain- 
tiff, that the agreement fefpecling the trees was not a 
condition precedent, and, therefore, a breach of that 
agreement could not be pleaded in bar of the aflion. 
In fupport of this argument, the cafe of Boone v. Eyre 
was cited, but, in that cafe, though the Court of 
Kmg’s Bench held the plea infuiHcient, yet they laid 

down 
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down a clear and well founded diifin£fcion, that where 
a covenant went to the whole of the conAderation on 
both Adcs, there it was a condition precedent; but 
where it did not go to the whole, but only to a part, 
there it was not a condition precedent, and each party 
muA refort to his feparate remedy : and, for this plain 
reafon, becaufe the damages might be unequal. Then 
the queAion was, whether the covenant of the plaintiff 
went to the whole conAderation of that which was to 
be done by the defendant ? The Duke clearly cove- 
nanted to convey an eftate to the defendant,* in which 
all the timber growing oil the eAate was nccelTarily in- 
cluded. The timber was not disjoined from the eAate 
by a feparate valuation. It was exprefsly agreed, that 
all trees, tffc. which then were upon any of the eftates, 
Aiould be valued. But it was not to be permitted to 
a party contrafting (o convey land, which included 
the timber, by his own ad, to alter the nature of it, 
between the time of entering into the contrad and that 
of performing it. There might be cafes where the 
timber growing on an eftate was the chief inducement 
to a purchafe of that eftate. .But it was not neceffary 
to inquire whether it was the chief inducement to a 
purchafe or not ; for if it might be in any fort a conA- 
deration to the party purchaftng, to have the timber ; 
the party felling ought not to be permitted to alter the 
eftate by cutting down arty of it. This was not an 
adion of covenant where one party had performed his 
part, but was brought for a penalty, on the other party 
refuftng to execute a contrad. But, to entitle the 
party bringing the adion to a penalty, he ought punc- 
.tually, exadly, and literally, to complete his part. 

The 
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Title Xm. ^ate on Condition. Ch. ii. § 31—34. 

The court was, therefore, of opinion, that the plea 
was a good bar to the aftion, and, on this, gave their 
judgment for the defandant. 

§ 32. The Court of Chancery has, in many cafes, 
interpofed, to moderate the rigour of the common law, 
in relpeft to the breach of conditions, upon the prin- 
ciple, that equity ought to relieve againft all forfeit- 
ures and penalties, wherever a compenfation can be 
made. 

§ 33. It was formerly held, that a court jof equity 
could not relieve 'againft a condition which was pre- 
cedent, but that, in cafes of .conditions fubfequent, it 
was otherwife. But it is now fettled, that the fub- 
ftantial diftindtion .which governs the interference of 
courts of equity in cafes of conditions, is not, whether 
the colidition be precedent or fubfequent, but whether 
compenfation can, or cannot, be made. 

§ 34. A feme covert having a power to devife 
lands, devifed them to her executors to pay 500 /. out 
of them to her fon, provided, that if the father gave 
not a fufficient releafe of certain goods to her execu- 
tors, that then the devife of the 500 /. ftiould be void, 
and go to the executors. After her death, a releafe 
was tendered to the father,' which he refiifed to exe- 
cute. -On a bill brought by the fon againft the exe- 
cutors and the hither, the father anfwered, that he was 
now ready to releafe, though for fome reafons he had 
before refufed : whereupon, the Lord Chancellor de- 
creed the payment of the 500 /., md faid, it was die 

8 {landing 
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Handing rule of the court, that a forfeiture Ihould not 
bind where a thing may be done after, or a compen* 
fation made for it. 

§ 35 * Where a man devifed lands to J. B. upoft 
condition to pay 20,000/. to his heir at law, viz. 
1000 1 . per annum ior the firft 16 years, and 2000/. 
per annum after, till the whole fhould be paid, the heir 
entered for the nonpayment of one of the fums of 
1000/. It was decreed, that J. B. Ihould be relieved 
upon payment of the 1000/. with istereft; the court 
declaring, that wherever it could give fatisfa£Uon or 
compenfation for*the breach ef a oondition, it would 
relieve. 

§ 36. A perfon^ having three daughters, devifed 
lands to his eldeft daughter upon condition thatdhe 
fhculd, within lix months after his death, pay certain 
fums to her two lifters j and if flie failed, then he de- 
vifed the lands to his fecond daughter on the like con- 
dition. The court faid it would enlarge the time of 
payment, though the lands were devifed over ; and 
that in all cafes that lie in compenfation, the court may 
difpenfe with the time, even in the cafe of a condition 
precedent. 

§ 37. A perfon devifed *lands to his kinfman J. 5 ., 
paying 1000/. a piece to his two daughters, who were 
his heirs at law. y. S. made default, and the daugh- 
ters recovered in ejeftment. It was decreed, that the 
heir of J. S. Ihould be relieved on payment of the 
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Title Xin. Ejiate on Condition. Ch. ii. § 37—41. 

principal and intcreft, though in favour of a volunteer 
and. to the diflierifonof the heir. 

§ 38. Where there ^•an be no compenfation in 
damages, a court of equity will not relieve. 

§ 39. Where a man made a leafe upon a condition 
of re-entry for a forfeiture, or that the leafe fhould be 
void if the leflee aliened or affigned it without licence, 
and afterwards the leflee did aflign it without licence, 
the court faid this was a forfeiture, againft which it 
could not relieve, becaufe it was unknown wh^at Ihould 
be the meafure of the damages ; for the court never re- 
lieves but in thofe cafes where it can give fome com- 
penfation in damages, and where there is fome rule 
to be the meafure of fuch damages to avoid being 
arbitrary. 

§ 40. Where there is no ground for the Interference 
of a court of equity, to relieve againft a condition, and 
an eftate is limited, defeasible upon the breach of a con- 
dition, a re-conveyance will be decreed. 

$ 41. A provifo was inferted in a marriage fettle- 
ment, that if the intended marriage took effeft, and 
the intended wife Ihould not, when fhe came of age, 
by fine or otherwife, join in charging an eftate to which 
fhe was then entitled with 2000 /., then the fettlement 
was to be void. The marriage took effefl: ; but the 
wife finding, when fhe came of age, that her own eftate 
was of greater value than the jointure, fhe and her huf- 

band 
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band refufed to join in changing it with aooo /. ; where* 
fore a bill was brought to have a re conveyance* which 
was decreed* and an account of the rents and profits 
fiireded from the time of thd r^lal* but no cofts on 
either fide y for this was not a condition precedeid« 
but fubfequent to the veiling of the ellates in the de> 
fendant. 

S 42. Upon breich of a condition, the feoffOf* OfEninr for 
grantor, or his heirs becomes entitled to the ellate to 
which fuch Condition was annexed. * And in the cafe 
of freehold efiates in lands, the only mode by which 
advantage can be taken of the breach of a condition is 
by entry ; or if that Ihould be impollible, then by claim ; i Infl,, 2 1 8 a. 
becaufe the folemnity of a feoffment with livery of 
feifin can only be defeated by an a£l of equal no* 
toriety. 


I 43. 'An entry by a llranger, on behalf of the per- 
fon entitled to enter, is good, without any Authority j 
provided it be alfented to afterwards by the perfon 
(mtitled. 


Fitcbet V. 
Adamsy 
2 Stra. 1128* 


§ 44. In the Cafe of advowfons, rents. Commons, ilnft. iiSa. 
remaindets, and reverfions, where no entry can be 
made, there mull be a claim* which anuil be made at 
the church or upon the land. 

§ 45. Where an ellate for years determines by a Bro. Ab. 
condition, no entry is neceffary. Thus, if a perfon 
demifes lands for years, upon condition that if the leffor 
pays the-leffee 10/.* his eftate lhall ceafc* there, if the 
■V01-. n. E leJor 
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leflbr perfonm the condkioxi, the edate of the lelTee is 
immediately determined without any entry. 

f. 35©. § '4,5. Littleton has dated the following cafe in which 

BO entry is necelTaiy : — Where land is granted to a 
man for term of five years, with a condition that if he 
pays the grantor, within the two firft years, 40 marks, 
that then he fhall have the fee, or otherwife but for 
five years ; and livery of feifin is made by force of the 
grant. Now the grantee has a fee-fimple conditional, 
and if he does not pay the 40 marks within the time, 
then the fee and the freehold lhali be adjudged to be 
in the grantor wiftiout entry or claim ; becaufe the 
grantor cannot immediately enter, for the grantee is 

4 Inft. 2 18 a. Hill entitled to hold the lands for three years. “ For 
“ feeing, by conflru£lion of law, the freehold and in- 
“ ‘heritance pafleth maintenant out of the leflbr j by the 
“ like conllrudion, the freehold and inheritance, by 
^ default of the lefiee, fhall be reveAed in the lellbr, 
without entry or claim.” 

14 . § 47. Lord Coke mentions two other exceptions to 

this rule : i ft. If a perfon grants a rent>charge out of 
hi& lands upon condition, there, if the condition is 
broken, the rent will be extinct ; becaufe the grantor, 
being in poflellion, need not make a claim upon hia 
own land ; and therefore the law wiU adjudge the rent 
void, without any claim. 

$ 48. If a man makes a feoffment in fee, upon con* 
didon that the feoffee fhall pay ao /. on a pardcular 
day, and before the day the feoffee lets the land to 

the: 
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the feoffor for years, feferving rent, and afterwards 
fails of payment, the feoffor ihall retain the land } 
he could not enter, being himfelf in poffefGoh. 

§ 49. There is, hoWever, a diftin&ion between a 
condition that reqilires an entry, and a limitation 
that determines the eftate ipfo faSto without an entry j 
of which, an account will be given hereafter. 

§ 50. We have feen* that the benefit of a condition 
can only be referved to the feoffor, donor, or leffor, 
and their heirs ; apd it is a rule of t^e common law, 
thaf no one can take advantage of the breach of a con* 
dition expreffed, but parties and privies in right and 
reprefentation, as heirs, executors, or adminiffrators 
of natural perfons, and the fuccelTors of bodies politiq. 
So that neither privies nor affignees in law, as lords by 
efcheat, nor privies in eftate, as perfons in remainder, 
can enter for a condition broken. 

§ 51. Thus, Littleton fays, a tenant in fee makes 
a leafe for life, rendering rent, with a condition of 
re-entry on default of payment, and afterwards dies 
without heirs, in the life-time of the tenant for life, 
the lord by efcheat cannot enter for the condition 
broken. 


§ 52. It fhould, however, be obferved, that, in the 
cafe of conditions implied, or in law, privies and af- 
fignees in law may enter for a condition broken. Thus, 
Lord Coke fays, if a man makes a leafe for life, there 
U a condition in law annexed to it, that if the leffee 
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creates a greater eftate, l^c. then the leflbr may enter. 
Of this, and the like conditions in law, which give an 
entry to the leflbr, not only the leflbr himfelf and his 
heirs may take the beneflt of it, but alfo his aflignee, 
^s lord by efcheat. 

§ 53. None but the heir at common law can enter 
for a condition broken. Thus, if a perfon feifed of 
lands in right of his mother, makes a feoffment in fee 
of them upon condition, and dies, and afterwards the 
condition is broken, the heir, on the part of the father,’ 
fhhll enter. For, though the eftate; does not defeend 
to him, yet the right of entry for the condition broken, 
•which was created by the feofluient, and referved to the 
feoffor and his heirs, defeended on him. But when he 
has entered, the heir on the part of the mother may 
enter upon him. 

Rob. Gav. § 54. If a condition be annexed to an effate held 
Godb. R. 3. gavelkind, and is afterwards broken, the heir at 
common law muff enter for the breach : but after 
fuch entry, all the younger fons lhall enjoy the effate 
with him. 

^8*'" ^ diffolution of the monafferies by 

■' Henry 8., moff of their jeffates were granted to private 

perfons, who could not take advantage of the conth* 
tions contained in the leafes, which had been formerly 
made of thofe eftatei. This produced the ftatute 32 
Hen. 8. c. 34., by which enaSed, ** diat all per- 
Tons and bodies politic, their heirs, .jEaoi^^rs, and 
afligns, which have orifaaU have any gift or graftt 
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“ of the king of any lordfliips, manors, lands, 

“ which did belong or appertain to any of the monaf- 
“ teries, Itfc. or which belonged to any other perfons, 

“ Itfc. and alfo all other perjbns being grantees or af- 
“ fignees to the king, or to any other perfon or per- 
fons, and the heirs, executors, fuccelTors, and af- 
“ figns of every of them, fliall and may have the like 
** advantage by entry, for nonpayment of rent, for 
“ doing or other forfeiture ; and the fame re- 

medy by action only, for not performing other con- 
** ditions, covenants, and agreements, contained in 
the faid leafes, again!? the leffees and grantees, their 
executors, adniinidrators, and aligns, as the lelTors 
“ and grantors, their heirs and fucceflbrs, ought, 

“ fliould, or might have had at any time or times.” 

§ 56. Lord Coke ftates the following judgments ^d i Inft. 2150, 
reafonings made on this Ilatute. ift. That the ftatute 
is general, viz. that the grantee of the reverfion of 
every common perfon, as well as of the king, lhall 
take advantage of conditions; 2d, That this ftatute 
extends to grants made by the fucccffors of the king, 
although the king be only named in the a^^ ; 3d, That 
where this ftatute fpeaks of leftees, it does not extend 
to gifts in tml : 4th, That where the ftatute fpeaks of 
grantees and afllgnees of the reverfion, an alfignee of ‘ 
part of the eftate of the revdrfion n&y take advantage 
of the Gondidon ; as, where fuch reverfion is granted 
for life, or for years only, fuch grantee may take ad- 
vantage of a condition : 5th, a leflbr bargains and 
fells the reverfion by deed indented and inrolled, the 
bargainee is not in the by the bargainor j and yet 

E 3 
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Title XIII. Ejiate an Ca^ditkn. Ch. ii. § $ 6 ' — 5&. 

he is an aifignee within the Ilatute. It is the fame, if 
the reverfion is conveyed by grant; but thofc who 
come in by a^ in law, as lord by efeheat, cannot take 
any benefit from thjs flatute : 6 th, Although the words 
of the flatute are “ for nonpayment of rent, or for 
doing of wafte or other forfeiture,” yet the grantees 
or aflignees fhall not take benefit of every forfeiture by 
force of a condition, but only of fuch conditions as 
cither ar^ incident to the reverfions, as rent, or for 
the benefit of the eflate, as for not doing wafte ; for 
keeping the houfes in repair, and not for the pay-, 
ment of a fum in grofs, or things of that nature. 

§ 57. A condition being entire, cannot, in general, 
be apportioned, by the aft of the parties ; and, there- 
fore, an allignee of part of the lands, in reverfion, can- 
not take advantage of the condition,: fo that, if a leafe be 
of three acres upon condition, the aflignee of the rever- 
fion of two acres cannot enter for the condition broken, 

§ 58. There are, however, two cafes, in which Lord 
Coh fays, a condition may be apportioned, ift. By 
aft in law, as if a perfon feifed of two acres, the one 
in fee, and the other in borough Englijh, has ifiue two 
fons, and leafes both acres for -life, or years, upon 
condition ; the leffor dies ; in this cafe, by the defeent, 
which is an aft in law, the reverfion and condition are 
divided : 2d, By aft and wrong of the lelfee, as if a 
lelTor makes a feoftment of part, and the leilbr enters 
for the forfeiture. There the condition fliall be ap- 
portioned ■, for no one ftiall take advantage of his own 
wrong. 

S 59. Where 
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§ 59. Where a perfon enters for a condition broken, 
the eftate becomes void ab initioy and the perfon who 
enters becomes again feifed of his original eftate, and is 
in the fame fituation as if be had never conveyed it 
away. And as the entry of the feoffor, on the feoffee, 
for a condition broken, defeats the eftate to which the 
condition was annexed, fo it defeats all rights and in-, 
cidents annexed to that eftate, and all chtn’ges and in- 
cunibrances created by the feoffee, during his poffef&on. 

For upon the entry of the feoffor, he becomes feifed of 
an eftate paramount to that which was lia&le to thofe 
charges. 

§ 60. In confequence of this principle, if a man i Roll. Ab. 
feifed of a conditional eftate, marries, or a woman feif- 
ed of fuch an eftate, takes a hufband, and has iffue, 
and afterwards the condition is broken, and the grantor 
enters for the breach, he will avoid all titles of dower 
and curtefy, 

§ 61. In the fame manner, if a perfon having an 
eftate on condition, grants n I'cnt charge out of the 
land, or acknowledges a ftatute or judgment, and 
afterwards the condition is broken, and the feoffor 
^ters for the breach,* he fhall avoid all thofe incum- 
brances. 

5 62. Although, in general, a perfon who otters 
for a condition bre^en, becomes feifed of his old eftale, 
yet Lord Coke mentions fome cafes where this cannot 1 Inft. *02 a. 
be, on account of the alteradons which have happened 
m the mean time. 
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Titlfi Ejiate on Condition. Ch, ii. § 63— .<$5, 

§ 63. An entry for a condition broken doet not 
defeat copyhold gr^uit, ; and, therefore, if a man makes 
a feoffment in fee of a manor upon condition, and the 
feoffee grants effates by copy, and afterwards the con. 
dition is broken, and the ^i»fiee enters for the breach, 
yet the grants by copy made by the feoffs, even after 
the breach of the condition, ihall ftand good : for the 
feoffee was Ugitimus domnm pro tempore ; and the copy, 
holder does not claim his eftate from the lord’s grapt, 
but fftpp tbe cuffoip, 

% 64. If, however, a leafe be made of a manor for 
years only, upon condition, and the condition is broken, 
no copyhold grants made after the breach of the con^ 
dition will bind the leffor ; becaufe the e^ffate of the 
leflee became abfolutely void by the breach of the con- 
dition, without entry. 

§ 65. Lord Coke mentions a diftindion between a 
condition that defeats an ellate, but requires a re-entry; 
and a limitation, which determines the eftate ipfo foQo 
y^ithout entry. Of the firft fort, it has been Ihown, 
that ^ ii^ranger caipiot take advantage ; but of limi- 
tations it i, otherwife. As, if a man makes a leafe 
qwufquet that ia, tmtil J. &, returns from Romet the 
leffor grants over the reverfion to a ftranger. J. S. re- 
turns from Rome. >The grantee of the reverfion may 
tfke advantage of the return of y. S. and enter, be^r 
eaufe the eftate was determined by an exprds limi- 
taffon. 

S 66/, Sq 
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§ 66. So it is, if a man makes a leafe to a woman Uf 
quamdiu eajia vixerit, or if a man makes a leafe for life 
to a widow Ji tamdiu in fura vididtate vixerit. So, if a 
man makes a leafe for loo years, if the leflee lives fo 
lon^, the leflbr grants over the reveilion mid the leflee 
dies, the grantee of the rcverfion may enter. 
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Sedlon I. 

SHALL now proceed to explain the nature of thofe 
ellates which are held as a pledge or fecurity for the 
re-payment of money, of which there are two kinds ; 
The one, where the creditor acquires the ellate by 
fome legal and compulfory procefs ; and the other, 
where the ellate is conveyed by the debtor to the cre> 
ditor, as a pledge for fecuring the re-payment of the 
money borrowed. The firlt kind are called ejiates by 
Jiatute merchant^ Jiatute Jiaple, and and owe thar 

rife to the following circpinllances, 

$ 2. Upon the lntrodu£lion of the feudal law into 
England^ the feudatory was not only prohibited fironr 
alienating his land, but alfo from charging it with the 
papaent of his debts ; becaufe this might tend to dilablc 

him 



, Title XIV. Statute Merchanty § *1^5. 
liim from performing his military fervice. The goods 
and chattels of the debtor, therefore, and the annual 
profits of his lands, as they arofe, were the only funds 
which the law allotted for thq payment of his debts ; and 
this was thought the more reafonable, becaufe nothing 
more than a chattel being borrowed, the chattels only 
of the debtor ought to be liable to the payment of the 
debt. 

§ 3. Although this law was well fiuted to the lita» 
ation of a warlike nation, who cultivated their owit 
lands, and lived upon the produce, yet it was no ways 
calculated for a trading people, where it is a material 
objeft to create an extenfive credit, which can only be 
dune by making every kind of . property fubjed to the 
payment of debts ; and, therefore, when about the 
j-eign of Henry 3. the Englijh began to acquire fome 
little foreign trade, the inconyemenee of this dofbin^ 
began to be felt. 

$ 4. The king’s prerogadve indeed formed an ex* 3 Rep. is^ 
cepdon to this rule, for he anight always have had * ’ 

execution of the real eftate, goods, and chattels of his 
debtor; but foil, imder this reftriftion, infertpd in' 

Magna ChartOy ch. 8., that the land was not extendible 
where the chattels were fvdficient, and the debtor ready 
tb anfwer the debt. 

S 5. In the cafe of a private perfon, the land was 3 Rep. ua 
alfo liable to execution in an afoon of ddl>t againfo the 
heir, upon an obligation made by his anceftot, although, 
in fuch a cafe, the creditor could not have had exe> 

cution 
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cution againft the anceftor himfelf. The reafon given 
by l^ord for this practice is, that as the common 
law had provided an adion of debt againft the heir, if 
the creditor could not hav^ execution of the land, the 
aftion would have been ufelefs, for the goods and 
chattels of the anceftor belonged to his executors. 


Suttjte of 
AiSoo Bur* 

BcU. 


§ 6. Thus Hood the common law until the reign of 
Edward I. when great complaints having been made 
by foreign merchants refpeding the difficulties they 
met with in the recovery of thdr d^ts, viduch had oc> 
cahoned feveral of them to withdraw themfelves from 
the kingdom, the vftatute of A&on Burnell de Mer- 
catoribvs iH^as made in ii Edward i., by which the 
chattels and devifable burgages the debtor nnght be 
Ibid for the payment of his debts. 


5 7. In confequence of feveral complaints that- 
IheriSs mifinterpreted this ftatute, and delayed the 
execution of it, the king, in the parliament held at 
Wejlminjier Edward i., caufed it to be rehearled 
before him; and, asaiinther fecurity to merchants, 
IS Ed. 1. a new Hatute made, by which it was enabled, that' 

^ S* C' *• every pierchant to whom money was due, Ihould caufe 
his debtor to qome b^Qfe the mayor of London^ or- 
ipme chief warden of a city, and before one of tho 
clerks, that the king Ihouid thereto affign, who Ihould 
acknowledge the debt and the day of payment ; and 
this acki^owledgment Ihoyld be inrolled by one of the 
clerks, and the roll Ihould be double, whereof one part- 
Ihould remain with the mayor and the other with the- 
clerk ; and one of the f^d clerks Ihovdd write an oh^ 

ligation. 
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Hgation, to 'which th6 feal of the debtor ihould be put, 
together with the king’s feal ; and if the debtor did not 
pay at the day limited, all his lands fhould be delivered 
.to the merchant, to hold to him until fuch time as the 
debt was wholly levied. And the merchant ihould 
have fu6h feiiln in the lands and tenements delivered 
to him or his alligns, that he might maintain a writ of 
novel diiTeifm if he was oufted. 

§ 8. This fpecies of fecurity is called a Jiatute mer- Of a Statute 
chant, and may be defcribed to be*a bond or contrad 
upon record publicly acknowledged before the proper^ aSaund.68*. 
• officer, and attefted by the king’s feal. 

$ 9. The addition of the king’s feal, which was 
never required to any contraft at common law, was 
made in order to authenticate and render the fecurity 
of a higher nature than any other then known ; for 
by this the king, in the perfon of the mayor, attefts 
the contract, and takes immediate cognizance of the 
debt, and, confequently, execution is to be awarded 
upon failure of payment on the day affigned, without 
any mefne procefs to fummon the debtor, or the trouble 
or charge of bringing proofs to convift him. For 
judges require thefe on comnton contrafts to fadsfy 
themfelves of the juflice and legality of the plaintifiPs 
demands, before they award any execution againft the 
defendant : but to this contra^ the king himfelf is a 
' witnefs, and there is befides the acknowledgment and 
confeffion of the debtor that he really owes fo much, 
which is the belt and ftrongell evidence of the ; 
tand therefore immediate execution is granted. 

§ 10. Ano^ier 
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§ 10, Another fpccies of fecurity, of a fimilar nature 
in many rafpefts to a ftatute merchant, is a ftatute 
ftaple ; to explain which it will be necelTary to premife, 
that in the reign of Edward 3. it was thought expe* 
dient to confine the fale of all Englijh commodities) 
which were to be exported, to certain great towns m 
England, which were called the ejlaple or Jlaple, where 
foreigners might refort to purchafe } and that no Englijh- 
man ftiould, under great penalties, export thefe com- 
modities himfelf. Upon this principle was made the 
ftatute of the ftaple, 27 Edward 2< ftat. z., containing 
a number of regulations for the eftabUlhment and go- 
vernment of the ftaple. 


§ II. This ftatute direfts a proceeding fimilar to 
that which was preferibed for obtaining a ftatute mer- 
chant. The mayor of the place is empowered to take 
recognizances of debts, which any one makes before 
him, in the prefence of the conftables of the ftaple^ 
There was to be, in every ftaple, a feal to be kept by 

the mayor, and all obligations, made i^on fuch re- 

* 

cognizances, were to be fealed wkh that feal ; and in 
confequence of this fealed obligation, execution might 
be obtained againft the lands and tenements of the 
debtor in the fame manner as under a ftatute mer- 
chant; fo that the t creditor ftiould have a permanent 
intereft in the lands and tenements thus delivered to 
him, and a right to recover them, if oufted, by a writ 
of novel difteifin. 


§ 12. A ftatute ftaple is therefore a bond ci tecoadt 
acknowledged before the mayor of fome ttading towa, 

att^ed 
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atteiled by the public ieal, Ic^ for that purpose } and 
although both the ftatute merchant and ibatute ftajde 
were or^inally intended for the benefit of merchants 
only, yet as they were obtained wkboiU: any great 
trouble or espence, they became generally adt^ted, as 
a common mode of fecurity. 

§ 13. The praftice of obtadning ftatntes ftaple, of OfaRecog- 
^ ^ nixancc* 

perfons not concerned in trade, became fo univerfaJ, 

that an ad was made in 23 Hen. 8. c. 6 . prohibiting 

any perfons but merchams from taluog thefe ftatutes. 

But this, ftatute created a new kind of fecurity called a 

recognizance, in the nature of a flatute flaple, which is 

a bond acknowledged before the juflices of the King’s 

Bench or Common Fleas, the mayor of the flapfe at 

Wejiminfter, or the recorder of London ; upon which 

the fame procefs, execution, and advantage, in every 

particular, may be had, as upon a flatute merchant, or 

fiatute flaple. 


By the fiatote of frauds, asid the 8 Geo. r. c. % $., 
feveral regulations are made fe^eding the inrolment 
of fiatutes and recognizances. 

S 14. Where the money borrowed upon the fecu- Of Ejeecutlo* 
rity of a ftatute merchant, ftapje, or recognizance is not 
paid, the cognizee or creditor is entitled to a writ of nizance. 
execution, by which the lands of the debtor are delivered * A**' 

tQhimuponareafonablecxtent,thatis, uponareafonabfc 
valuation to be made by a jury, upon a writ of extendi 
f acids', with this difonce^ upon a ftatute mer< 

chant, 



(4 


IIV. Statute Merchant^ &*r. § 

chant) the ihenff may deliver the lands to the cognizes 
immediately: but, upon a flatute ftaple or recogni- 
zance, the iheriff* mull lirll feile the lands into the king's 
hands, and then the Cogdi^^ee mtill have a iterate tb 
get them : fo that, in this refped, a flattite merchant 
is preferable to a llatute ftaple or recognizance. 

§ 15. If the debtor fells all or any part of his lands, 
after he has acknowledged a llatute or recognizance. 
Hill the cugnizee may extend them, by the words of 
the llatute ; otherwife it would be in the power of the 
cognizor to frullrate the fccurity. 

§ 16; Even lands purchafed after the acknowledg- 
ment of a llatute, are bound by it. For the llatute 
fays, that all the lands of the cognizor lhall be ez;- 
tended. 

iRolLAb. 5 * 7 * Although all the lands of the cognizor afe 
liable to be extended, yet, if the cognizee only takes 
part of the lands, it will be good : for he may difpenfe 
with the rigour of the llatute, if he pleafes. 

\il, §18. But where the cognizor, after the acknow- 
ledgment of the llatute, conveys the lands to feveral 
perfons, the cognizee mull then fue out execution of 
all the lands : for it would be unreafonable to load one 
of the purchafers only with the whole debt, when the 
burthen ought to be equally dillributed on all the 
lands ; and, therefore, the perfon grieved may reKera 
himfelf by writ of atdtia querela. 
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.§ 19. An alien friend merchant may, upon a fta- 
tute, extend lands which the king lhall not have upon 
office, and for which he lhall have an affize in cafe of 
oufter: for the main end and delign of the ftatute 
merchant, and ftatute ftaple, was, to promote and en- 
courage trade, by providing a furc and fpeedy remedy 
for merchant ftrangers, as well as natives, to recover 
their debts. 

§ 20, I ftiall now proceed to explain the •origin and 
nature of a writ of clegit.. By the common law, in all 
aftions where money alone was recc^vered, fatisfaftion 
could only be had of the goods, chattels, and growing 
profits of the defendant’s lands, but not the pofleffion 
of the lands. This was a natural confequence of the 
feudal principles, which prohibited the alienation, and, 
of courfe, the incumbring a feud with debts : when the 
reftriOiions on alienation were taken away, this confe- 
quence ftill continued ; and no creditor could take 
pofleffion of lands, but only levy the growing profits : 
fo that, if the defendant aliened his lands, the plaintilF 
loft even that remedy, 

S 21. By the ftatute Wejlminjler 2. 13 Edw. i. c. 18., 
it was enabled, that when a debt was recovered or ac- 
knowledged, or damages adjpdged in fhe king’s courts, 
the plaintiff fliould have his eleSion, either to have a 
writ of fieri facias, or elfe that the Iheriff fhould deli- 
ver to him all the chattels of the debtor, (faving only 
his oxen and beafts of the plough), and the one half 
of his lands, until the debt was levied, upon a reafon- 
tble price or extent. 

VojL. n. F 
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TkU'KXV. Siatuti Mertkatttffsfe. § 24 -— * 5 . 

5 22. In purfuance of this ftatute, a new writ of 
execution was framed, called an elegitf from the words 
of the writ: and if a plainriff prayed this writ, the 
entry on the roll was, quad elegit Jtbi executionem fieri 
de Minibus eattallisy et medietate terra. Thus, was a 
moiety of a perfon's lands made liable to the payment 
of his debts, contrary to the original policy of the 
feudal inftitutions. 

§ 23. The words of the ftatute are ; Cum debitum 
fuerit recuperatuihy vtl in curig. regis recognitum. This 
laft' exprelfion gave rife to a praftice now grown very 
common : when money is borrowed, the debtor not 
only executes a bond to the creditor, but alfo, a war- 
rant of attorney addreffed to one or more attomies of 
one of the courts at Wefiminfier^ authorifing him or 
them to acknowledge a judgment on the bond ; and 
when fuch judgment is acknowledged, it enables the 
creditor to fue out a writ of elegit, as effedually, as if 
it had been obtained in an adverfary fuit. 

c 

§ 24. In a modern cafe. Lord Kenyon ftdd, he faw 
no difference between a judgment that was obtained in 
confequence of an addon rellfted, and a judgment that 
was figned under a warrant of attorney; fince the 
latter was merely to fhoften the procefs, and to leffen 
the expence of the proceedings. 

§25. When a vmt of elegit is fued out, the fheriff 
is to impannel a jury, who are to make inquiry of all 
the goods and chattels of the debtor, and to appraife 

the 
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the fame, and, alfo, to inquire as to his lands and te> 
nements ; and upon fuch inqullidon, to fet out and 
deliver a moiety of the lands to the plaintiff, by metes 
and bounds. 

§ 26. It was formerly held in fome of the books, 
that, upon an elegit, the Iheriff was obliged to deliver 
a moiety of each particular farm and tenement. But 
in a modern cafe, the Court of King’s Bench deter- 
mined, that the return was good, although feparate 
lands were extended, provided it did *not appear that 
they amoVinted in^value to more thaji a moiety of the 
whole: for, otherwife, not only a moiety of every 
farm and tenement, but even a moiety of every clofe 
and held, muff be delivered to the creditor. Nor 
could the writ be executed according to this idea, but 
by delivering an undivided moiety, which is en- 
tirely contrary to the meaning of the ftatute ; for the 
moiety to be extended, muff be fet out by metes and 
bounds. 

§ 27. If the Iheriff delivers more than a moiety of 
the debtor’s land, and this appears upon the return, 
the execution is totally void ; for the Iheriff has only 
a circumferibed authority, which he caimot exceed ; 
and what is extended beyon4 a moiety, being without 
authority, and there being no pollibility of feparating 
it from the reff, the whole is void, as if nothing had 
been extended. But Carthew, in his report of this 
cafe, makes Lord Holt fay, that the inquiff tion is not 
void, but voidable only by error, or an audita querela* 
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§ 28. Although no more than a moiety of the lands 
of a debtor can be taken by elegit, yet, if two judgments 
are obtained by the fam^ perfon, he may extend both 
moieties, and it will be good. 

§ 29. But if A. and B. recowr feverally againfl: C., 
and A. fues out an elegit and has a moiety of the lands 
delivered to him, and then B. fues out an elegit, he 
can only have a moiety of the lands which remain, and 
not the whole. 

§ 30. The efi:a;ie acquired by the execution of a fta- 
tutc, recognizance, or judgment, mull be executed by 
an actual entry of the cognizee ; for, until entry, he 
has but a bare tight, which is not aflignable ; fo that, 
although he ftiould releafe all his right to the land, he 
may extend it after. All he acquires, is a lien on the 
land ; but it is not certain whether he may ever make 
ufe of it, for he may recover the debt out of the goods 
of the cognizor, by a feire facias, or take his body ; 
and then, during the debtor’s life, he can have no 
execution. 

§ 31. Upon the death of the cognizee of a ftatute, 
his adminiftrator fued out an extent, and the liberate 
being returned,* he afligned over the lands, without 
making any adtual entry. The queftion was, whether 
the affignment was good or not. 

• It was determined that the aUignment was void, for 
by the return of the liberate, he had accepted the pof- 
feffion, and was eflopped to fay the contrary. Then, 

when 
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when the owner ftill continued in polTeflion, it turned 
the poflellion which the adminiftrator had accepted by 
the liberate, to a mere right, and fuch right was by no 
means aflignable ; nor was i^ like an interejfe termini, 
which the leffee might aflign over before entry ; be- 
caufe, in that cafe, the leflbr is the principal agent, and 
hath done every thing on his part to transfer an 
interefl; to the leffee, which he may execute at 
pleafure. 

§ 33. The Iheiiff does not now, as formerly, deli- 
ver aftual, but only leghl, poffeffion, of a moiety of 
the land's ; and, .in order to obtaii# actual poffeffion, 
the plaintiff mud proceed by ejectment ; in which, he 
muff not only prove the judgment, and by the judg- 
ment roll, that an elcgit iffued, and was returned, but 
he muff alfo prove the writ of elpgit, by a true copy 
thereof, and allb the inquilition, which was taken 
thereon. 

§ 33. Where a plaintiff’ in ejeftment claims under 
an elegit, and there is a perfgn in ppffeffipn under a 
leafe made prior to the judgment under which the 
elegit was fued out, he cannot recover. 

§ 34. In ejectment, the plaintiff claimed under an 
elegit againll Wharton. Aa bbjeftioft was taken at the 
trial by the defendants, that the tenant in poffeffion 
enjoyed under a leafe granted to him by Wharton prior 
to the date of the . plaintiff’s judgment, and, therefore, 
that the plaintiff could not fucceed in this ejedlment. 
To this, it was anfwered on the part of the leflbr of the 
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plauntiff, that he had given the tenant notice that he did 
not mean to difturb the tenant’s poiTeinon, his objefb 
being only, to get into the receipt of the rents and 
profits of the hftate ; and fhat the defendants ought not 
to be permitted to fet up this objeftion. But Mr. Juf- 
tice Lawrence^ before whom the caufe was tried, was 
of opinion, that the party who had the legal eftate muft 
prevail in an cjeflment ; and that, as the tenant’s title 
accrued prior to that of the leflbr of the plaintiff, the 
latter could not fucceed in this ejeftment. The Court 
of King’s ]§ench was clearly of the fame opinion. 

§ 35. This determination has given rife to a traft, 
intituled, “ Obfervatims on the Proceedings by Elegit'* 
written by Mr. Lefroy^ a gentleman of the Irijh Bar j 
in which it is contended, that where there are fubflft- 
ing leafes prior to the judgment, the conuzee may ex- 
tend the reverfion and rent by his elegit, and after fuch 
extent, may, without the ufual procefs of ejefhnent, 
have all fuch remedies to recover a moiety of the rent, 
as the conuzor himfelf might have had for the whole, 
before the extent, or will have after it, for the other 
moiety. 

This propofition is fupported with great learning and 
ability, and will moll probably be adopted by the courts 
of law. 

e § 36. With refpefl to the kind of property which 
may be extended, not only freehold eftates are fubjeff 
to be taken under writs of elegit, but alfo rent charges, 
and all other hereditaments, arifmg out of lands. And 

by 
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by the ftatute of frauds, 39 Cba. a. c. 3., trull ellates 
may be taken under ele^s^ for the payment of debts 
due by the cejiuique trull, and held difcharged from 
the incumbrances of the truAee. 

§ 37. An eftate tail may be extended during the Cro. Ja. 85. 
life of the tenant In tail. But if execution be fued out 
againlt the ilTue, upon a llatute or judgment, acknow- Ante, Tit. j. 
ledgcd by the father, the ilTue may avoid it by allize • • • j* 
or audita querela ; becaufe a tenant in tail can only 
charge his eftate during his life. 

§ 38. The H^eriff may, upon elegit, either ex- j. Jnft. 395. 
tend a term for years, that is, deliver a moiety there- 
of to the creditor, as part of the debtor’s lands, or 
may fell it abfolutely, as part of his perfonal eftate. 

$ 39. Lands held in ancient demefne, may be ex- t Inll. 397. 
tended by elegit, but not copyholds ; for, in that cafe, 
the lord might have a tenant brought into the manor, 
urithout his admittance or confent. So that, if a judg- Co. Cop. Sup. 
ment be obtained in a court of record againft a copy- ^ ^ ^ 

holder, the plaintiff cannot have execution of a moiety 
of his copyhold eftate by vrrit of elegit, becaufe copy- 
holds are not vnthin the ftatute of Wejlminjier the 
lecond. 

S 40. A rent feck, advowfon in grofs, or glebe, be- Cro. Ellz. 
longing to a parfonage or vicarage, cannot be extended 
by a creditor, under a writ of elegit. 

F4 


S 41. It 
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•T/V/if XIV. Statute Merchant, ttfc. § 41 — 43. 

§ 41. It has been already ftated, that truft eftates 
arc, by the ftatute of frauds, agCha.a. c. 3. f. 10., 
made fubjed to the debts of the cejiuique truft ; but 
that execution muft be fu^d againft the truftees while 
they are feifed of the land. For, after a conveyance 
by the truftees to the cejiuique truft, they cannot be 
talcen in execution, by any procefaiiffued againft the 
truftees. But if a truftee confefles a judgment or ftatute, 
though at law, thcfe are liens upon the eftate, yet, in 
equity, they will not affed it, becaufe a judgment is 
only a general fecurity, not a fpecific lien upon the 
land. 

§ 42. Lord Cowper is reported to have faid, that 
“ articles made for a valuable confideralion, and the 
“ money paid, will, in equity, bind the eftatef and 
“ prevail againft any judgment creditor mefne between 
“ the articles and the conveyance. But this muft be 
“ where the confideration is adequate to the thing 
“ purchafed ; for, if the money paid is but a fmall 

fum in refped of the value of the land, this lhall not 
“ prevail over a mefne judgment creditor.” 

This dodrine can only be fupported upon the prin- 
ciple, t^t, by the execution of the articles, the perfon 
agreeing to fell, becomes a truftee for the intended 
purchafer. 

§ 43. A judgment binds all the freehold lands 
whereof the perfon againft whom it is obtained is fei(ed 
at the time } and no fubfequent ad of the debtor, not 

even 
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even an alienation for a valuable confideradon to a pur* 
chafer, who has no nodce of the judgment, will avoid 
it. A judgment, alfo, binds all the lands which are 
afterwards acquired by the debtor. 

§ 44. It has been the general opinion, ever fince the 
ftatute of frauds, that a term for years is not affefted 
by a judgment, until a writ of execution is adually 
lued out and delivered to the flieriff. But this 
doftrine has been lately controverted by Mr. Ser- 
jeant Hill. 

§ 45.’ Upon the entry of the cogAizee into the lands 
extended, he is called tenant by Jlatute merchant, Jiatute 
Jlaplc^ or elegit : and, although the eftates thus ac- 
quired, are uncertain as to their duration, being de- 
terminable only on payment of the debt, and, although 
perfons holding fuch eftates, fhall have the fame re- 
medy by affize as freeholders, yet they are but chat- 
tels, and, as fuch, veil in executors or admini- 
ftrators. 

§ 46. It was formerly held, that thefe eftates, like 
terms for years, might be barred by a recovery fufiered 
by the perfons who had the freehold. But by the fta- 
tute 27 Hen. 8. c. 15., they are proteded from the 
effeds of a recovery. 

§ 47. Perfons holding eftates of this Idnd, are not 
puniftiable for wafte, by the ftatute of Gloucejler. But 
if tenant by elegit commits wafte, an adion of account 
will lie againft; hjm j and the debtor fhall have a venire 
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facias ad computandumy for the v^afte. and fliall recover 
damages for the furplus. 

§ 48. With refpeS to^the remedies given to tenant 
by ftatute merchant, in cafe of evidion, the ftatute 
13 Edw. I. gave him a writ of novel difleinn, in 
cafe his podeflion was diilutbed : hut if the eviction 
was upon good title, the cognizee had no further 
remedy. 

§ 49. By the common law, after a full and perfeft 
execution had by extent returned, and entered on re- 
cord, the cognize^ could have no new extent on the 
effects of the cognizor ; becaufe there was once fatif* 
fa£tion given to the creditor on record, though the 
lands had been recovered from him before he had 
levied his debt. 

§ 50. This doftrine was altered by the ftatute 32 
Hen. 8. c. 5., by which, it was enafted, that if lands 
delivered in execution on juft caufe, be taken from the 
tenant before he hath recovered his whole debt, the 
cognizee (and, by a favourable conftru&ion of the 
ftatute, his executors, adminiftrators, or aligns), may 
have a feire facias out of the court where execution 
was awarded, or out of any court, to which the record 
is moved by writ of error, and affirmed, and a new 
writ of execution againft the other lands of the 
cognizee. 

§ 51. Upon the conftm^on oi this ftatute, it was 
refolved, that where the cognizee has a remedy for 

part 
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part of hit debt, in prafenti, or fw the 'orhole or part, 
in future, he cannot derive any benefit from this fta* 
tute. Thus, if all the lands extended be recovered 
from the cogiu2etf exctpt cue acre, he cannot have 
a new writ of execudon under the ftatute ; becaufe the 
i£t only extends to thofe who are deprived of all 
remedy, which is not the cafe while one acre re< 
mains. 

§ 5 a. This inconvenience feems, however, to be 
removed by the ftatute 8 Geo. i. c. 25. 4., which 

enafls, that in cafe it is made appear to the Court of 
Chancery, that fiiificient has not b(^n extended to fa- 
tisfy the recognizance, or that any omiflion, error, or 
miftake has happened, in making, filing out, execut- 
ing, or returning, any of the faid writs ; or fhould it 
happen, that any of the faid lands, Cs’r. ihall hereafter 
be evifted, that then, and in every fuch cafe, the faid 
Court of Chancery Ihall and may award one or more 
re-extent or re-extents, and writs oi liberate may be 
filed out thereupon. 

$ 53. As to the duration of thefe eftates, the law 
allows the creditor to hold them until he has received 
all the money due to him. And in the cafe of a fiatute, 
he is alfo entitled to coils ; and, as the iherifi' is diredled 
to make a reafonable extent, of the lafid, it follows that, 
upon a computation of the debt, and the value of the 
lands, it will be eafily known how long the extent may 
continue, and when the debtor will be entitled to have 
his laitd agaftb 


■ DtiratSon of 
thefe Eftates. 


There 
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There are, however, fome cafes in which the creditor 
may hold over the time of the extent, 

§ 54. In cafe of any^diffeifin or interruption by a 
ftranger, the cognizee fliall not hold over the time of 
the extent, but is to have fatisfaftion for the injury 
done him, from fuch ftranger. But if the cognizor 
himfelf gives the tenant by ftatute or elegit any inter- 
ruption, or prevents him from taking the profits, there 
the tenant may either hold over, or bring an aftion 
againft the^cognizor. For as, in the firft cafe, it would 
be unreafonable 'io punifh the* cognizor for the a£l of 
a ftVanger, by ke^oing him out of his, lands, fo, in the 
laft cafe, it would be equally unreafonable to permit 
the cognizor, by any aft of his own, to turn the 
cognizee out of the land, before he had received his 
debt. 

Id. % 55 ' If th® tenant, by ftatute or elegit, fufters the 

land to lie wafte, or neglefts to levy the debt out of it, 
thefe being his own afts, it is but reafonable he fliould 
fuffer for them, and not hold over the land to the pre- 
judice of the cognizor. But, on the other hand, where 
there is no fault or negligence in the cognizee, but he 
is prevented from making the uTual profits of the land 
by the aft of God, there the cognizee fliall hold over 
the time of the extent ; ‘frr it would be unreafonable 
to punifli him for that which no induftry of his could 
prevent. 
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§ 56. As to the manner in which eftates of this 
kind may be determined, there is a confiderable dif- 
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ference between eftates held by ftatute merchant, 
ftatute ftaple, or recognizance, and thofe held by writ 
of elegit, 

§ 57. In the cafe of an extent under a ftatute, the 
cognizor cannot enter without fuing out a fcire facias 
ad rehabendam terram ; becaufe, in this cafe, the tenant 
is entitled to hold the land not only until the principal 
debt be levied, but alfo all cofts, damages, and ex- 
pences arifing by reafon thereof. And as the cofts 
are not afccrtained, no* entry, whidi is but an aft in 
pais^ cah defeat ^ matter of record, i#ntil fuch coft? and 
damages are afcertained by writ of fcire facias. 

§ 58. But in the cafe of an elegit^ where the debt is 
certain, (no damages or expences being allowed), and 
the annual value of the land is afcertained by the in- 
quifition and extent, when a fufficient time has elapfed 
to enable the creditor to receive what w'as due to him 
from the rents, there is no reafon to objeft to the entry 
of the cognizor, and it is therefore lawful. 

§ 59. In the cafe of an elegit^ if the cognizee is fatisfied 
his debt, by fome cafual profit, the cognizor cannot 
enter, but muft bring a writ of fcire facias } becaufe 
fuch accidental profit does^net appear in the valuation 
of the lands fettled upon record. 

5 60. No fcire facias lies upon a general averment 
that the cognizee has levied the debt before the time 
vof the extent expired ; becaufe tMs may happen by the 

cognizee*s 
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cognizee’s induftry in improving the land, of which 
the debtor cannot take advantage. But if the cognizee 
has levied part of the del^ by the felling of timber, 
and has received the reft, as appears from an acquit- 
tance, the cognizor ihall have a writ of fcire facias. 
The reafon is, becaufe the objed of the extent being 
only to fatisfy the cognizee his reafonable demands, 
whenever it appears to the court that they are anfwcr- 
cd, whether it be by perception of the profits or other- 
wife, they ^ill grant a fcire facias to avoid the extent, 
and to reinftate th(<; cognizor iu his former poflefTion ; 
fine© the end for \tfhich it was given is^anfwered. 

Id. § 6 1. If the cognizee has levied part of the debt, 

according to the extent, the cognizor, upon tender of 
the refidue in court, ihall have a fcire facias to recover 
poftefSon of his land within the time of the extent : 
fox here it appears on record how much was due at 
firft, how much was paid, and what remains due. 
And the objefl of the extent being to fatisfy the cog- 
nizee of his juft debt, whenever that appears to the 
court to have been done, the eftate Ihall ceafe. But 
if the cognizor had tendered the remainder of the 
debt out of court, or if in court he had only offered to 
come to an agreement with the cognizee, in neither of 
thefe cafes would ‘a fcire fqcias be granted; becaufe 
it did not appear upon record that the debt w^as 
paid. 

Godfrey V. § 62. A queftion having arifen in the Court of 

Watfon^ _ - 

j-Aik, 5x7. Cnancery, whether, upon an ekgit^ the plaintift would 
4 be 
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be allowed intereft beyond the penalty of a judgment. 
Lord Hardwicke Isdd, that at law, upon a judgment 
entered up, it is the debitum ^ecuperatum and the Hated 
damages between the parties. But if the creditor does 
not take out a fieri facias againft the perfon of the 
debtor, or his perfonal eftate, but extends the lands 
by elegtty which the IherifF does only at the annual 
value, and much below the real, the creditor holds 
quoufque debitum fatisfailum fuerit\ and at law the 
debtor cannot, upon a writ ad coinpuiandum, infill upon 
the creditor’s doing mgre than account for the ex- 
tended value. But if the debtor C9nies into a court 
of equity for relief, the court will give it him, by 
obliging the creditor to account for the whole that he 
has received : and, as a perfon who comes for equity 
mull do equity, will dire£l the debtor to pay intereft 
to the creditor, even though it Ihould exceed the prin- 
cipal. And his Lordlhip faid, he remembered very 
well, upon Serjeant Whitaker'% infilling before Lord 
Chancellor Cowper that this would be repealing the 
llatute of Wefiminfier, his Lordlhip faid, he would not 
repeal the llatute, but he would do complete juftice, 
by letting the creditor carry on the intereft upon his 
debt, as he was to account for the whole be had re* 
ceived. 

§ 6^. In the cafe of an extent under a llatute, the 
only proper determination of the eftate held under 
fuch extent is the entry of fatisfa^on upon the record j 
and a perfon, having a fecond extent, has no title of 
entry until then. 
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§ 64. In the cafe of an extent by the crown, the 
Court of Exchequer is empowered, by a modern a£l 
of parliament, 25 Geo. 3. c. 35., to fell the eftate abfo- 
lutely for payment of the debt. 
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Title XY. Mortgage. Ch.i. 


Origin of 
Mortgages. 


Lib. lo. c. 8. 


Grand.Couft. 
cb. 20. 


Sedion i. 

JT is not known, whether the praftice of pledging 
lands as a fecurity for the repayment of a fum of 
money borrowed, exifted in the time of the Saxom. 
But in the reign of Hen. 2., two modes of pledging 
lands were in ufe, which are fully deferibed by Glan- 
•vUky and appear to have been adopted from the 
cuftomary law of Normandy. 

§, 2. The firfl; ^f thefe was called vivum vadium^ 
and was a conveyance of lands by a debtor to his cre- 
ditor, to hold until the rents and profits Ihould amount 
to the fum borrowed ; in which cafe, the pledge was 
faid to be living, for, on difeharge cf tlte debt, it re- 
turned to the boiTower. 

§ 3. The fecond mode of pledging land was called 
mortuum vadium, and is thus deferibed by Littleton, 
f. 332. : “ If a feoffment be made upon fuch condi- 
“ tion, that if the feoffbr pay to the feoffee 40 /. of 
money, that then the feoffor may re-enter, Ssfr. in 
“ this cafe, the feoffee is called tenant in mortgage, 
which is as much to fay in French, as mort-gage, 
“ and, in Latin,, mortuupi vadium. And it feemeth, 
that the caufe W'hy it is called mortgage is, for that 
“ it is doubtful whether the feoffor will pay at the day 
“ limited fuch fum or not j and if he doth not pay, 
“ then the land whkh is put in pledge, upon condi- 
tion for the payment of the money, is taken from 
** him for ever, and fo dead to him upon condition." 

It 
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it appears from this paflkge, that a mortgage was 
created by a conveyance of the lands from the debtor 
to the creditor, with a condition, that if the money 
was paid tm a certain day, the conveyance Ihoiild be 
void, and the debtor might enter and have his former 
eftate ; but if defeult was made in payment of the 
money on the day appointed, then the lands became 
abfolutely vefted in the creditor, freed from the con* 
dition. And all the maxims of the common law, re- 
fpcifting the breach of a condition, wcre*ftri£tly ap- 
plied to this kind of couveyance. 

§ 4. This mode of pledging lands was attended 
with great inconvenience. If the money was not paid 
on the veiy day named in the deed, the lands were 
abfolutely forfeited, and became liable to all the in- 
cumbrances of the creditor : nor would any fubfequent 
tender of the money avail the debtor, although the 
eftate mortgaged were of much greater value than the 
fum borrowed, 

§ 5. Notwithftanding the obvious injuftice of this 
doftrine, the courts of common law would not allow 
of the fnialleft degree of liberality in the conftruftion 
of thefe kind of conditions ; and, in the only two cafes Goodall’* 
reported by Lord Coke relpeding mortgages, the courts 
of common law appear to have held, that an eftate Wade*s tafe, 
mortgaged was abfolutely forfeited, and loft, if the ^ 
condition was not really and bond fide performed. 


§ 6. The principles adopted by the courts of com* 
mon law in refpeft to mortgages, being totally con- 
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trary to the fpirit of this fpecles of contract, and to the 
good of the public, by fubjefting thofe who borrowed 
money on the fecurity of their lands, to the total lofs 
of them, on the nonperformance of the condition, the 
Court of Chancery was induced to interpofe, and, by 
an equitable and liberal conftruftion, to mitigate the 
rigour of the common law, in cafes of this nature. 

§,7. It was obvious, that lands mortgaged, were 
only meant, to become a fecurity for the payment of 
what was borrowed, and that it never could be the 
intention of a peri^n who mortgaged his landsj that a 
large eftate fliould become the abfolulie property of a 
creditor, if a fum of money much inferior to the value 
of fuch eftate was not paid on the day appointed. The 
Court of Chancery, therefore, refolved, that a condi- 
tion of this kind was in the nature of a penalty, againft 
which equity ought to relieve ; and that, all the cre- 
ditor could, in juftice and confcience be entitled to, 
was, his principal, intereft, and cofts. Thefe confi- 
derations induced the Court of Chancery to eftablilh 
it as a ruling maxim, th'at although the condition was 
not ftriftly performed, by which the eftate was for- 
feited at law, yet, if the debtor paid the money bor- 
rowed, and intereft, within a reafonable time, he fliould 
be entitled to call on the creditor for a reconveyance of 
his lands. 

§ 8. This right acquired the name of an equity of 
redemption ; but it is not afcertained when it was firll 
allowed. Lord Hale is reported to have faid, that in 
14 Ric, a., the parliament refufed to admit of an 

equity 
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equity of redemption. But this is probably a miftake 
of the reporter ; for, in the cafe to which Lord Hale 
alludes, the mortgagor afferted that he had paid the 
money, and prayed to havfe his lands again : nor did 
the idea of an equity of redemption exift for fome cen- 
turies after. And although Tothill has mentioned a 
cafe in 37 Eliz., where a mortgagor had a decree in 
chancery for a reconveyance of lands mortgaged, yet 
no mention is made in any part of Lord Coke’s works 
(if an equity of redemption ; from which, it may be 
certainly prefumed, that it was not then generally efta- 
blilhed. It is, however, probable^ that this doftrine 
was introduced in the reign of James i., when the 
Court of Chancery had eftablilhed its equitable jurif- 
diftion ; and, in the firfl; year of Charles i . there is a 
cafe, in which this right is fupported as a thing of 
courfe. 

§ 9. After the allowance of an equity of redemp- 
tion, there ftill remained fome legal fcruples, which 
fubjeQed the mortgagor to great inconveniencies. It 
was conceived, that where the condition was not ftriftly 
performed, by the payment of the money on the day 
mentioned in the conveyance, the lands became liable 
to all the legal charges of the- mortgagee; to the 
dower of his wife ; to forfeiture and efeheat ; and that 
the mortgagor could have ’no relief againft thofe who 
came in, in the poll. But the Court of Chancery, 
as it encreafed in power, has fet this matter right, and 
has eftablilhed the right of redemption, not only againft 
tenant in dower, and all thofe who came in under the 
mortgagee, but alfo againft the lord by efeheat, and 
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all others who come in, in the poll. Becaufe, in 
equity, the payment of the money puts the mortgagor 
\xiJiatH quoy lince the lands were originally conveyed 
as a fecurity only for the money lent. 

§ 10. A mortgage may therefore be defcribed to be 
a conveyance of lands by a debtor to his creditor, as 
a pledge or fecurity for the re-payment of a fum of 
money borrowed, with a provifo that fach conveyance 
fhall be void on payment of the money and intereft 
on a certain day. And in all mortgages, although the 
mone^ be not paic^at the time appointed, by which 
the conveyance of the lands becomes abfolute at law, 
yet the mortgagor has ftill a right in equity, on ten- 
dering to the mortgagee his principal, intereft, and 
colls within a reafonable time, to call for a re-convey- 
ance of the lands j which right is called an equity of 
redemption. 

§ II. It was formerly a pradlice to make a mort- 
gage by an abfolute conveyance, with a defeazance or 
claufe of redemption in a feparate deed. Lord Talbot 
has laid of this pradice, that it was a wrong way, and 
to him it always appeared with a face of fraud ; for 
the defeazance might be loft, and then an abfolute 
conveyance was fet up ; he would difcourage the 
pradice as much as pollible. And Lord Hardwicke 
has faid, that wherever the court finds a claufe of re- 
demption in a feparate deed, it adheres to it ftridly, to 
prevent the equity of redemption from being iptangled, 
to the prejudice of the mortgagQr4 


$ 12. The 
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§ 12. The Court of Chancery having thus extended 
Sts protection to the mortgagor, by allowing him to 
redeem his eftate after it was forfeited at law, it alfo 
gave the mortgagee a right, in a reafonable time after 
forfeiture, to call on the mortgagor for the payment of 
his mone)', or elfe to be for ever foreclofed, or excluded 
from any farther equity of redemption. 

§ 13. As money borrowed on mortgage is feldora 
.>aid on the day appointed, mortgages a/e now be- 
cohte entirely fubjcCl to the Court of Chancery ; and 
it is there laid down as a rule, tj^at the mortgagee 
holds the eftate* merely as a pledge or fecurity for the 
re-payment of Itis money ; and therefore a mortgage, 
though in fee, (the legal eftate in which defeends to 
the heir at law), is confidered in equity only as per- 
fonal eftate. The mortgagor is therefore held to be 
the real owner of the land, the debt being efteemed 
the principal, and the land the acceflary j and when- 
ever the debt is difeharged, the intereft of the mort- 
gagee in the land determines of courfe, and, he is 
looked upon in equity, meitly as a truftee for the 
mortgagor. 

§ 14. In all modern mortgagesi there is a covenant 
inferted from the mortgagof, for bimfelf, his heirs, 
executors, and adminiftrators, to pay the money bor- 
rowed with intereft ; which creates a perfonal contraCl 
betw'een the mortgagor and mortgagee for the pay- 
ment of the rnone)'. 

G4 
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§ 15 . Mortgages* are of two forts : either the lands 
are conveyed to the mortgagee and his heirs, in fee, 
with a provifo that if the mortgagor pays the money 
borrowed on a certain day, the conveyance fhall be 
void ; or elfe the lands are conveyed to the mortgagee, 
his executors, adminiftrators, and aljigns, for a long 
term of years, with a provifo that if the money is 
paid on a certain d^, the term lhall ceafe and be- 
come void. 

5 iCi. In the cafe of mortgages for years, if the 
money is not paidljOn the day appointed, the eftate be- 
comes veiled at law in the mortgagee ‘'for the reiidue 
of the term ; and though a court of equity allows the 
mortgagor to redeem it within a reafonable time, by 
paying the mortgagee his principal, intereft, and coils, 
yet fuch payment only gives the mortgagor an 
equitable right to the term, and the legal eilate ilill 
continues in the mortgagee, who muil re-convey it by 
a proper inilrument. 

5*7* Mortgages for ‘years are attended with this 
advantage : that on the death of the«mortgagee, the 
term, and the right in equity to receive the mortgage 
debt, veil in the fame perfon; whereas, in cafes of 
mortgages in fee, .the eilajte, on the death of the mort- 
gagee, goes to his heir or devifee, and the money is 
payable to his executor or adminiilrator. This pro- 
duces a reparation of rights, that is often attended 
with great inconvenience both to the mortgagor and 
mortgagee. On the other hand, in cafe of mortgages 

fojr 
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for years, there is this defeft : that if the eftate is fore- 
clofed, the mortgagee will be only entitled to his term. 
To guard againft which it has been thought advifable, 
in fome cafes, to make the mortgagor covenant that on 
nonpayment of the money, he will not only confirm the 
term, but alfo convey the freehold and inheritance to 
the mortgagee, or as he fliall appoint, difeharged of all 
equity of redemption. 

§ 18. There is another kind of mortgage, where 
the provifo for redemption does not oblige the mort- 
gagor to pay the money on a partici;^ar day, but ^e is 
allowed to do it* at any indefinite period of time. 

§ 19. When the Court of Chancery alTumed a jurif- 
didion over mortgages, it became an ellabiilhed rule 
there, that every conveyance of a real eftate, for the 
purpofe of fecuring the re-payment of a fum of money 
only, fliould be confidered as a moi^gage ; and that 
all reftraints impofed upon the equity of redemption, 
ihould be relieved againft, being, in fad, terms ex- 
torted from the neceffities of the borrower, and tending 
to ufury and oppreflion. 

The right of redemption is therefore confidered in 
equity as infeparably incident, to a mortgage, and can- 
not be reftrained by any claufe or agreement whatever ; 
it being a rule that what was once a mortgage muft 
always continue to be a mortgage. 

§ 20. Thus, a provifo to redeem during the life 
of the mortgagor o^ly, was held void} and it was 

decreed, 
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decreed, that the heir of the mortgagor fhould redeem 
notwithftanding. 

5 at. So, where the right of redemption was re- 
{Irained to the mortgagor hitnfelf, or to the heirs of his 
body:, it was held void ; and a jointrefs was allowed 
to redeem. 

5 2*. Lands were mortgaged with a fpecial claufe, 
that if the mortgagor, or the heirs males of his body, 
fhould pay the money borrowed, they might re-enter ; 
and the mortgagol agreed, that no one but h§ or the 
heirs males of his body ihould be admiited to redeem. ; 

The mortgagor died without ifluc, and the plaintiff, 
being a jointrefs of part of the mortgaged lands, brought 
her bill to redeem the mortgage. 

It was infilled for the plaintiff, iff, that reftriftions 
of redemption, in mortgages, had always been dif- 
couraged ; and it would be a thing of mifehievous 
confequence lliould they" prevail : for then it would 
become a common praftice and a trade, amongfl the 
feriveners, to fetter mortgagors fo as to make it im- 
pradicable for them to redeem, according to the pre- 
cife letter of the ^greempnt. adly. It was a maxim 
in Chancery, that an eflate cannot at one time be a 
mortgage, and at another time ceafe to be fo, by one 
and the fame deed; and a mortgage can no more 
be irredeemable, than a diftrefs for a rent-charge 
irrepleviable. 


After 
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After long debate, the Lord Keeper decreed, that 
the mortgage fliould be redeemed ; the rather becaufe 
the defendant had a covenant for re-payment of his 
mortgage money. 

§ 23. Where lands are mortgagedi no agreement 
made at the time that in c fe the money is not paid on 
the day appointed, the conveyance Ihall become abfo- 
lute, will be allowed in Chancery. 

§ 24. A perfon, being felfed of lands worth 200 /. Bowen t . 
per annum., mortgaged the fame in ^ 6 ^y, for 250/. f 
and executed a tleed for the abfolute conveyance of 221. * 
the premifes to the mortgagee, if the money was not 
paid at the end of feven, years. The Mailer of the 
Rolls, alGded by Mr. Juftice HydOy decreed a re- 
demption ; for the mortgagee’s father having exhibited 
a bill againll the mortgagor, for the land or the 
money, made it evident that it was a mortgage; 
and therefore no agreement could take away the right 
of redemption. 

§ 25. Ah agreement, that in cafe money, lent on 
mortgage, is not paid on the day appointed, then, that 
upon payment of a farther fum by the mortgagee, 
the conveyance Ihall become, abfolute, will not be 
allowed. 

§'■26. A perfon mortgaged his eftate for 200 /., and \tTiiett v. 

at the fame time entered into a bond, conditioned 

. _ . ’ I Vein. 48a, 

that if the 200 /. and interell was not paid at the day, 
then, if the mortgagee fhould pay the mortgagor the 

further 
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further fum of 78 /. in full for the purchafe of the 
premifes within ten days afterwards, the bond fhould 
be void, or elfe fliould Hand in force. 

The mortgagor died before the mortgage became 
forfeited, leaving his fou an infant ; and the 200/. not 
being paid at the day, the mortgagee paid the 78 /. 
The fon of the mortgagor brought his bill to redeem. 
The defendant, by his anfwer, infifted that it was 
an abfolute purchafe. But the court decreed a re- 
demption. 

c 

Jennings y. § 27. The defendant. Ward, lent *i 6,000 /. to one 
jVcrn. 520. Neale, on mortgage, to carry on his buildings j and 
in another deed, executed at the fame time, he took a 
covenant from Neale, that he would convey to him, if 
he thought fit, ground rents to the value of 16,000/., 
at the rate of 20 years purchafe. The bill being to 
redeem, the defendant infifted on that agreement ; but 
the Mafter of the Rolls decreed a redemption, on pay- 
ment of principal, intereft, and cofts, without regard 
to that agreement, fetting it afide as unconfcionable : 
for a man (hall not have intereft for his money, and a 
collateral advantage befides for the loan of it, or clog 
the redemption with any bye agreement. 

§ 28. No fubfequent agreement entered into by the 
creditors and aflignees of a mortgagee, to reftrain the 
right of redemption to a particular period, will be 
^emed valid in equity. 


% 29. A per. 
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§ 29. A perfon, having made a mortgage, and the 
equity of redemption being fubjeft to the payment of 
feveral debts, the mortgagee exhibited his bill againll 
the mortgagor and all the creditors, that they Ihould 
redeem, or be foreclofed. Greavesy who was one of 
the defendants, and alfo a creditor, paid the mortgage 
money with the conient of the other creditors, and 
agreed with them, that if they would pay the money 
advanced by him, at a further day, they fliould redeem, 
otherwife that he fliould have the lands abfolutely. 
The creditors failed to pay the money at the time 
agreed on. Greaves enpyed the la^ds for 20 years ; 
and afterwards the creditors exhibited their bilf to 
redeem. 

The Lord Keeper decreed a redemption, becaufe 
thofe lands, by the new agreement, became a mort- 
gage, in refpefl: of the other creditors, in the hands of 
the defendant ; and in regard of the trulls and confi- 
dence which they had in the defendant, being all cre- 
ditors alike : and, principally, becaufe the mortgagee 
had afligned to Graves his mortgage only, and not the 
benefit of the decree for foreclofing the redemption. 

§ 30. Although a mortgagee have a power to mort- 
gage, or fell the lands mortgaged abfolutely, in cafe 
of failure of payment at a given time, a court of equity 
will, neverthelefs, confider any conveyance by fuch 
mortgagee to be fubjed to redemption, if it appear 
that the equity of redemption was excepted in the con- 
veyance* 


Exton V. 
Greaves, 

1 Vein. 138* 


§21. Thus, 
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§ «i. Thus, where a conveyance of lands was made, 
by Icafe and releafe, by j 1. to £. and his heirs, and by 
a defeazance, bearing date with the releafe, it was 
agreed, that if repaid loco/., borrowed of 5 ., 
and two other fums borrowed of other perfons, which 
B. had taken upon himfelf to pay off within a year 
from the date of the indenture, then B. ihould recon- 
vey to him ; but if he failed to pay the money within 
the year, then B. Ihould mortgage or ablblutely fell 
the lands, free from redemption, and out of the money 
raifed by fuch mortgage or fale, pay the faid 1 000 
Ssff. and interefl:,^ and be accountable for the overplus 
to A. and his heirs. A fine was alfo levied to B. in 
order to bar A’s wife of dower. Afterwards, the money 
not being paid at the time flipulated, B. agreed to 
convey the eftate for a certain lum of money ; and in 
the agreement, and alfo in the conveyance, an excep- 
tion was made, in which the defeazance was mentioned. 
Afterwards, a queftion arofe, whether the purchafer 
had an abfolute eftate, or an eftate redeen^able. And 
it was contended that he had an abfolute efkite, for 
that the eftate conveyed, to B. was an abfolute eftate, 
and though there was a defeazance executed at the 
fame time, yet that was to have operation only within 
a twelvemonth, after which period, B. was invefted 
with a power to fell abfolutely, free from all equity of 
redemption ; confequently,' it then became a truft for 
£. to fell ; and where an eftate was conveyed to truf* 
tees to fell, the vendee, by virtue of fuch fale, had an 
abfolute eftate, free from all charges and power of re* 
demption. And the fine, it was faid, pafied the right 

of 
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of the then owners in the eftate, and made it abfolute. 
But it was anfwered, and refolved by the court, that 
the eftate was redeemable ; for the eftate conveyed by 
A. to was, in its nature, a mortgage to him ; and, 
though the money was not paid within the year, yet 
the mortgagor might ftill have redeemed at any time, 
while the eftate continued in B ; and then, though B. 
had a power, on nonpayment within the year, to mort- 
■ gage or fell in order to raife the money lent, and to 
be accountable for the overplus, it was not then to be 
confidered what he might have done, but what he had 
done ; and it was evident, that it was not B’s. inten- 
tion to convey an abfolute and indefeafible eftate, for 
he had not conveyed it abfolutely, and free from the 
equity of redemption, but had inftfted upon having the 
defeazance inferred. If, then, as was the cafe, B., on 
nonpayment of the money within a year, ftood as truf- 
tee for A.^ fubjeCl to the defeazance, his (^s.) vendee 
coming in with notice of that truft, would ftand in his 
place, and muft be confidered as taking the conve)'- 
ance, liable, in equity, to the performance of the truft ; 
and the fine made nO difference, for it only operated 
to ftrengthen the eftate, and free it from the dower of 
the wife, and confirmed it in Jiatu quo, but did not 
difcharge it from the equity of redemption, to which 
it was before liable. 

§ 32. A diftin£J:ion has been made by the Court of 
Chancery, between contrads originally founded upon 
lending and borrowing money, with an figreement for 
a purchafe in a certain event, and cafes where, after a 
mortgage, a new agreement hath been entered into, 

and 
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and executed by the parties, for an abfolute purchafe, 
although there be a fubfequent declaration, that the 
mortgagor may have his eftate upon payment of inte- 
reft, principal, and colls j or, where a releafe of the 
equity of redemption is given, with a collateral agree- 
ment to reconvey, upon repayment of the purchafe 
money : and, in the latter cafes, it hath been deter- 
mined, that no repurchafe lhall be had, unlefs upon a 
ftrift performance of the conditions ftipulated. 


Cotterel v. 
Purchafe, 
Ca. Temp. 
Talb. 6i. 


§ 33. A.f a joint-tenant wjth B. her filler, made an 
abfplute conveyaiice to C. in fee, for 104/,, which 
was admitted to be intended only as a mortgage ; fome 
time after, in 1708, thofe deeds were cancelled, and 
then A. in confideration of 1 84 /. (including the 1 04 /. 
paid by C.), conveyed the ellate ut fupra^ but with a 
ferther covenant, not to agree to any partition without 
C’s. confent. B. was in polTellion till 1710, when C. 
ejecting her out of the moiety, enjoyed it quietly till 
1726} at which time, brought a bill for redemp- 
tion, to which C. pleaded himfelf an abfolute purchafer. 
The receipts given for the money, mentioned it to be 
purchafe money. In 1710, there was an agreement, 
that A. nught have the ellate again, if defired, on 
payment of principal, interell, and charges. It was- 
firll heard before the Mailer of the Rolls, who difinified 
the bill. Afterwards, it came on before Lord Chan- 
cellor Talbot i who obferved the cafe was very dark : 
the firll deed was admitted to be a mortgage, the fe- 
cond was made in the fame manner, excepting the 
covenant refpefling the partition, which was the darkell 
part of the cafe ; for to fuppofe that it was an abfolute 

conveyance. 
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Conveyance, and to take a covenant from one who had 
nothing to do with the eftate, made both the covenant 
and parties vague and ridiculous ; but that it would be 
equally fo, if the deed was fuppofed to be an adual 
conveyance, fo that it was of no great weight, and 
ought to be laid out of the queftion : that he was in- 
dined, upon the whole, to think the conveyance in 
1708, was at firft an abfolute conveyance. The agree- 
ment in X 7 1 0 for the repurchafe, (hewed it was not 
redeemable at firft ; the acquiefcence of x6 years upon 
C’s. polTellion, was a ftrpng evidence of it ; and his 
Lordlhip, upon the eircumftances of the cafe, afHrxped 
his Honour’s decreei 


§ 34. Lands in Wales were inortgaged for 400/., 
and afterwards, neither principal nor intereft being 
paid at the tixhe limited, the mortgagee brought an 
ejedment, got polTefiion of the premifes, and then ob- 
tained a releafe of the equity of redemption from the 
mortgagor, upon payment of 350/. more. A note 
was given at the time of executing the releafe, that the 
releafee, on payxnent of the 7 50 /., and all charges of 
repairs^ within a year, by the releafor, Ihould fell and 
convey to him the prexnifes. Payment having been 
negle£ied for x6 years, redemption was not allowed, 
the note being confidered as. an original agreement 
between the parties to fell and convey the prexnifes 
'upon the terms therein mentioned, but not that the 
releafor fhould be at liberty to redeem the fame. 


This decree was, upon appeal, afErme'd by the Houfe 
of Lords. 
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\ 35* Where money is lent by one relation to an 
other, with a provifo, that if the money is not repaid 
on a certain day, the land lhall be fettled in a particu- 
lar manner for the benefit of the family ; a court of 
equity will not decree a redemption. 

Sonham T. § j5. in confideration 6f ioob/., made an ab- 
a Vent. 3^. folute conveyance to D. of the reverfion of certain lands 
1 Ab. Eq. fives, which at that time were worth little 

more ; and, by another deed of the fame date, the 
lands were made redeemable at any time during the 
life of the grantor only, on payment of 1000 L, and 
intereft. Jl. died not having paid the money ; and it 
was held by my Lord Nott 'mghain, that his heir might 
redeem, notwithftanding this reftridtive claufe; and 
that it was a rule, once a mortgage always k mortgage^ 
and that might have compelled A. to redeem in 
his life-time, or have foreclofed him. But, on a re- 
hearing, Lord Keeper North reverfed the decree, on 
the circumftances of this cafe ; for it appeared by proof, 
that A. had a kindnefs for B*, and that he had mar- 
ried his kinfwoman, which made it in the nature of a 
marriage fettlement : he likewife held, that B. could 
not have compelled A. to redeem during his life, which 
made it the more ftrong. 

§ 37. A, feifed of a copyhold in fee, furrendered 
it upon his marriage, to the ufe of himfeif and his 
wife in fpecial tail, remainder to her in fee, upon 
condition that, if he paid 50 /. at a day certain, to the 
daughter that the wife had, then the whole furrender 
Ihould be void. The day elapfed, the 50 /. not paid, 
4 and 
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and the hufband died without ifliie. On a bill to re- 
deem brought by his heir, againft a purchafer from 
the wife, the defendant pleaded that he was a pur- 
chafer for a valuable confideration without notice j 
and it was refolved, that; this was not originally de- 
figned for a mortgage, but that the party, by fettling 
it thus, had left it in his eleftion, either to perform 
the condition by paying the money, or to let the fet- 
tlement ftand : he had chofen the latter, and the plea 
was allowed. 

§ 38! A diftinftion has been likewife made bet>^een 
mortgages, and defeafible or conditional purchafes, 
fubjed to repurchafes within a time limited, where the 
intereft is taken by way of rent charge. For in the 
latter cafes, the ftipulations made between the parties 
muft be flriclly adhered to, or the eftate of the grantee 
will become abfolute. 

§ 39* J' granted a rent charge in fee, of 48 /. a 
year to B. upon condition, th^t if J. S. fliould at any 
time give notice to pay in the confideration money, 
(being 800 /.), by inftalments, viz. 100 /. at the end of 
every fix months, and fliould, purfuant to fuch notice, 
pay the fame, and intereft, at any time during his life-' 
time, then the grant to be void. There wtas no cove- 
nant for J. S. to pay the money, and the rent charge 
was much lefs than what the intereft came to, (intereft 
being then 8 per cent.), B. had conveyed it over after 
.7. S’s. death, to a purchafer, with collateral fecurity 
for quiet enjoyment, and the purchafer had afterwards 
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made a marriage fettlement upon it. The queftiort 
was, whether it was redeemable after 60 years ? And 
it was decreed by Lord Cowper, that it was not. His 
Lordfliip obferved, it was material that, at the time of 
making the mortgage, intereft was at % per cent., the 
rent charge, therefore, was much lefs than the interell 
of the money ; confequently, the payment of the rent 
charge could not be taken as the payment of the inte- 
rell ; that feveral circumllances occurred in this cal'e, 
which, though each of them fingly might not be of 
force to bar the redemption, yet, joined together, w'cre 
ftrong enough to prevail over it ; that the mortgages 
feemed to have allowed a confidcration for purchafing the 
equity of redemption after the death of the mortgagor ; 
ill, By taking the rent of 48/. per annum ; adly, By 
agreeing to have his money by inftalments ; 3d!y, By 
leaving it only at the elcflion of the mortgagor, whe- 
ther he would redeem or not ; that there could be no 
rcafon given why fuch a contingent right of redemp- 
tion might not, upon fair and equitable terms, be 
p ur chafed ; that length, of time, where fo great as in 
the prefent cafe, was a good bar of redemption of a 
rent charge, as well as of land j and that the mort- 
gagor was not bound to pay the money by any cove- 
nant. The reporter obferves, that, from the turn of 
Lord Cowperh argument, length of time feemed to be 
his principal objeQion to the redemption : but, in the 
following cafe, decided by Lord Chancellor 
upon an appeal from the Rolls, the doftrine that fuch 
limited agreemojts for redemption, or rather repur- 
chafe, were legal, is contained. 


S 40 > In 
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§ 40. In this cafe, a mortgage was made of an eftate 
by the plaintiff’s grandfather, Thomas Mellor^ in 1689, 
to John and James Whiteheads the Whiteheads after- 
wards, on the 5th of 1689, mortgaged the fame 
eflate to Cartwright and Hay wood ^ and their heirs^ for 
fecuring 200 /., to which Thomas Mcllor and his fon 
John were parties ; and Cartwright and Haywood, in 
order to fecure themfelves the intereft, made a leafe to 
the plaintiff’s father, and to his affigns, dated the 12th 
of June 1689, for 3000 years, at the rate of 12 /. a 
year for the firfl three years, and 10 /. a year for the 
remainder of the term ; and if, in the /pace of three 
years, the 200/. was paid with intereft, then the pre- 
mifes w'erc to be reconveyed. Receipts had been given 
fonietimes for intereft, and fometimes for a rent charge. 
The laft receipt was in 1730. The 200/. was money 
lent under one Sutton’s will in 1687, and direfted to 
be laid out in the purchafe of lands in fee, in Lanca- 
Jbire or Chejhirc, the rents to be applied towards 
clothing twenty-four aged and needy houfekeepers. 
The eftate, at the time of the mortgage, was worth 
500/. only, but was now vakied at 900 /. The plain- 
tiff, on the 20th "January 1738, had given notice that 
he would pay in the money j but the defendant, a new 
truftee of the charity, had refufed to take it, infilling, 
that it was an abfolute purchafe. And it was fo de- 
creed by Fortefeue, Mailer of the Rolls^j which decree 
was, upon appeal to the Chancellor, confirmed, his 
I.ordlhip faying, that the bill was properly difmiffed at 
the Rolls, not fo much upon general rules, as upon the 
particular circumftances of the cafe, and the fimilitude 
of it to Flayer v. Levington, 
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§ 4r. King James i., by his letters patent under 
the great feal, dated the 17th of June 160X, granted 
divers lands to John King and John Bingley, and their 
afligns, for 116 years, to commence from the 18th of 
May then laft part, at a certain yearly rent. The re- 
fidue of this term, by deed, dated the 26th of May 
1677, became veiled in John Tajhurgh, father of Henry 
Tajburgh, the appellant in the caufe. Charles 1,, 

by his letters patent, dated the 25th March 1647, 
granted the fame premifes to Sir Maurice Eujiace and 
his heirs, at a like rent, but without reciting or taking 
any notice of the term of n6 years. Sir Maurice, by 
his will dated the 20th of Ju?:e, devifed the premifes 
inter alia, to his nephew Sir Jo!m EuJlacc in fee, who, 
by virtue thereof, or as heir at law of the teilator, be- 
came entitled to the reverfion and inheritance of the 
premifes, expedtant on the determination of the term 
of 1 1 6 years. The premifes being only of the clear 
yearly value of 200 /., Sir John EuJlace, in confiderar 
tion of 200 /. paid him by John Tajhurgh, did, by leafe 
and releafe, dated the 30th and 31ft of May 1681, 
grant and convey the fame to Charles Tajhurgh and his 
heirs in trufl for John Tajhurgh ; and in the releafe, 
there was a provifo to the following effeO:, viz. that if 
Sir John EuJlace, his heirs, executors, or adminiftrators, 
ftould pay to Charles Tajhurgh, his executors, admi- 
niftrators, or afligns, at {the end of five years, to be 
accounted from the date of the releafe, the fum of 
200 /., with full intereft for the fame, at the rate of 
10/. per centum per annum, according to the cuftom of 
the kingdom of Ireland, that then it fliould be lawful 
to hint and his heirs to re-enter, and the fame to, re- 

poflefs 
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poiTefs and enjoy as in his former right. But if Sir 
Johiit his heirs, executors, or adminiflrators, Ihould 
fail in payment of the money with intereft, at the time 
limited, that then the eftate of the faid Charles Tajbtirgh 
ihould be abfolute and indefeailbie, as well in equity as 
in law ; and that Sir john^ his heirs and affigns ihould, 
on failure of payment as aforefaid, be for ever debarred 
from all right and relief jn equity, againit the tenor of 
the faid releafe. And Sir "^ohn did thereby, for him- 
felf and his heirs, releafe unto Charles Tejburgh, his 
heirs and afligns for ever, all his right in equity to re* 
deem the preinifes in cafe of failure of payment as afore- 
faid ; there was no covenant in the deed, on the .part 
of the grantor, to repay the 200/., or the interei^ 
thereof, as is ufual in mortgages. The five years 
mentioned in the provifo being elapfed, and no part of 
the 200 or the incereft, having been paid, John 
Tajburgh, (having no remedy at law to compel the 
payment, the eftate being only a reverfion expefl- 
ant upon the determination of a term, of which there 
were then 43 years unexpired), exhibited a bill in 
April 1687, in the name of Charles Tajburgh, againft 
Sir John Etijlace,, fetting forth the nature of the con- 
veyance, and praying payment at a certain day, or 
that the conditional eftate of Charles Tajburgh in the 
premifes, (in cafe it Ihould be adjudged to be a defea- 
fible or redeemable eftate), ftiould be made abfolute to 
him and his heirs; and, in that cafe, that' Sir John 
Evjlace might be foreclofed of all right or equity of 
redemption of the premifes, and might make farther 
abfolute conveyances and affurances to the faid Charles 
Tajburgh, according to the tenor and true meaning of 

H 4 the 
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the indentures of leafe and releafe. Sir John being 
ferved with a fubpoena to anfwer this bill, flood out all 
proccfs of contempt to a fequeflration, and in May 1688, 
appeared by his fix clerk, and prayed a commilTion for 
taking his anfwer in England, which w'as granted by 
confeiit. But it was ordered, that unlefs the fame was 
returned by the 2 ad of June following, the caufe fliould 
be fet down to be heard, and the bill taken confejfo. 
Sir John having neglefted to anfwer at the time li- 
mited, farther time was given him : but he ftill neg- 
lecting to anfwer, a decree was made the iith De~ 
cember 1688, that he fliould be foreclofed, unlefs the 
pridcipal, interefl, and cofls, were paid before the 
nth December 1689. Afterwards, Sir John Eujlace 
returned to Ireland^ and lived until the year 1706, 
when he died without iflue ; but he never took any 
pne flep to impeach thefe proceedings or decree ; nor 
^d he ever attempt to feek a redemption of the pre- 
mifes, but acquiefced under the decree for 18 years. 
Henry Tafiurgh, the appellant, fucceeded to his cftate 
on the death of his father, in 1691, and entered there- 
upon : and not imagining that, after an acquicfcence 
of 34 years under the decree, any perfon would fet up 
a claim thereto, under Sir John Eujlace^ he, by inden- 
ture, dated the 24th of Jpril 1^22 ^ in ponfideration 
of a fine of 300 /., demifed the fame to the appellant 
George M'-Namara for t^e term of 31 years, at the 
clear yearly rent of 250 /. But the value of lands in 
Jrelatid rifing confiderably, a bill was exhibited in the 
Court of Chancery there, in September 1723, by fe- 
ver al perfon s in right of their wives, nieces and co- 
heirefles of Sir John Etifiace)^ alleging, that the decree 

of 
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of foreclofure was obtained by furprife, fraud, and 
impofition, and praying it might be reverfed. Aftet* 
wards, in April the appellant Henry put in a 

plea and anfwer to this bill, (which having abated, 
they claimed a right to revive), infifting on the title as 
before fct forth ; and, further, pleading the leafe and 
releafe executed in 1681 by ^vt yohn Eufiace^ the de- 
claration of truft executed by Charles Tajburgb, the 
decree of foreclofure, and the proceedings had in 
that caufe, and the great length of time and acquiefr 
cence under that decree. George McNamara denied 
notice of the refpondent’s title, and infifted, that he 
was a purchafer for a valuable conlideration of hisYaid 
term, without any notice. But it was decreed, that 
upon the refpondent’s paying the appellant Henry the 
principal, interefl, and colls due to him, he Ihould 
recover the fame ; and as to M^Namara^ an iffue 
was direfted to be tried, whether he, at any time, and 
when, had notice that the coheireffes of Sir John Eu- 
Jlace had, or claimed any, and what right to the lands 
in queftion, after the leafe to King and Bingley Ihould 
expire. From this decree, an appeal was brought, 
when it was ordered and adjudged, that the proceed- 
ings, orders, and decrees complained of by the appel- 
lant, Ihould be reverfed, and the refpondent’s bill 
difmifled. 
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Section I. 


Tlie Mort- 
I'agor is quafi 
Tenant at 
Will. 


Bowfely 7. 
Blackman, 
Cro. Ja. 6^9. 


T TPON the erccution of the conveyance by which a 
nujrtgage is created, the legal freehold and in« 
heritance, or the legal eftate for the term of years 
created by the mortgage, becomes immediately vefted 
in the mortgagee. But as it is cuftomary to infert a 
claufe in all mortgages, that until default is made in 
payment of the mortgage money and intereft, the mort- 
gagor fhall continue in polfellion of the premifes mort- 
gaged, the mortgagor becomes in many refpeds tenant 
at will to the mortgagee. But it is faid, that if the 

provifo 
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provifo be, that the mortgagor feall continue in pof. ^^’ide t Term 
fcflion for the number of years given for the re*pay. 3 ®§ ** 
ment of the mortgage money, he will then be tenant 
for years. 

S 2. It was formerly doubted, whether an aihgn* Smartler. 
ment, by a mortgagee alone, did not operate fo as to , Sal'ikr^ij. 
piake the mortgagor’s continuing in poCedion, under 
the claufe above mentioned, a dilTeilin or devefting of 
the term, and turn it to a right ; for if it did, the 
afllgnee could not adign it over without making an 
entry, or obtaining the concurrence of the mortgagor. 

But it was held by Lord Holt, that the mortgagor’s 
continuing in poffeflion would not operate as a dif- 
feifin or a devefting of the term, or turn it to a right. 

And Eyre Juftice faid, that the covenant to fuffer the Comb. Rep. 
mortgagor to continue in polleilion, governs all the 
fubfequent aflignments ; becaufe it is that the mort- 
gagor fliall hold until default of payment, which 
creates a tenancy at will upon all the mefne ailign- 
ments. 

§ 3. The doflrine of a mortgagor being tenant at 
will to the mortgagee, is difcuffed in fome modern 
cafes, and it is (hewn that the expreflion is only ap- Doug.R.s79, 
plicable by way of comparifon. For, although fome 37^"* 
of the qualities of a tenancy at will fubfift between a 
mortgagor and a mortgagee, it will be quite fulEcient 
to call them fo, without having recourfe to any other 
defcription of them. And it is now eftablifhed, that a 
mortgagee may, by ejeftment without notice, recover 
againft t^ mortgagor or his tenant, in which refpe£t 

the 
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the eftate of a mortgagor is mfcrior to that of a tenant 
at wilL 


§ 4. A mortgagor in pofleffion cannot legally com- 
mit wafte ; and if he does, the Court of Chancery will 
grant an injunction againft him j becaufe it is not juft 
or equitable that a mortgagor Ihould prejudice or di- 
minifh the fecurity of the mortgagee, 

§ 5. A mortgagor in poffeflion cannot make a ieafe 
to bind the mortgagee. ift. Becaufe, being only 
tenant at will, a leafe by him would operate as a deter- 
-'tmnation of his will, adly, Becaufe the mortgagor 
can do no aft tending to diminilh the fecurity. So 
that where a mortgagor makes a leafe, the mortgagee 
ihay ccmfider the leffee as a trefpafler, and is not under 
the neceflity of giving him fix months notice, 

§ 6. An ejeftment was brought for a warehoufe in 
the city of London., by a mortgagee, againft a leifee, 
under a leafe in writing for feven years, made after 
the date of the mortgage, who had continued in 
pofieifion. 

The leafe was at rack-rent. The mortgagee had 
no notice of the leafe, nor the leifee of the mortgage, 

Lord Mamjield, — “ The queftion for the court to 
decide is, whether by the agreement underftood be- 
tween mortgagors and mortgagees, which is that the 
latter Ihall receive intereft, and the former keep ppf- 
feflion, the mortgagee has given an implied authotity 

to 
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to let from, year to year at a rack-rent, of' trhd- 
ther he may not treat the defendant aS a trefpaffer, 
diffeifor, and wrong doer ? No cafe has been dted 
where the queftion has been agitated, much lefs dC- , 
cided. Where'the leafe is not a beneficial one, it is 
for the intereft of the mortgagee to continue the 
tenant ; and where it is, the tenant may put himfelf 
in the place of the mortgagor, and either redeem him- 
felf, or get a friend to do it. The idea that the quef- 
lion may be more proper for a court of equity, goes 
upon a miftake : — ^it enaphatically belongs to a court 
of law,* in oppofition to a court of equity j for a l^ffee 
at a rack rent is a purchafer for a valuable confider- 
ation; and in every cafe between purchafers for a 
valuable confideration, a court of equity muft follow, 
not lead, the law. On full confideration, we are all 
clearly of opinion, that there is no inference of fraud 
or confent againfi the mortgagee to prevent him from 
confidering the leffee as a wrong doer. It is rightly 
admitted, that if the mortgagee had encouraged the 
tenant to lay out money, he could not maintain this 
action •, but here the queftion turns upon the agree- 
ment between the mortgagor and mortgagee. When 
the mortgagor is left in poftelfion, the true inference 
to be drawn is, an agreement that he fhall poffefs the 
premifes at will in the ftrideft fenfe and therefore no 
notice is ever given him to quit, and he is not even 
entitled to reap the crop, as other tenants at will are, 
becaufe all is liable to the debt, on payment of which 
the mortgagor’s title ceafes. The mortgagor has no 
power, exprefs or implied, to let leafes, not fubjeft to 
every circumftance of the mortgage. If, by implica- 
tion, 
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tXHi, tlie mortgagor had fuch a power, it muft go to i. 
great extent ; to leafes where a fine is taken on a re> 
newal for lives* — ^The tenant ftands exadly in the 
fituation of the mortgagor. The polTeffion of the 
mortgagor cannot be confidered as holding out a falfe 
appearance. It does not induce a belief that there is 
no mortgage ; for it is the nature of the tranfafHon 
that the mortgagor fhall continue in poflelfion. Who- 
ever wants to be fecure, when he takes a leafe, Ihould 
enquire after and examine the title deeds. In praftice, 
indeed, (efpecially in great eftates) that is not often 
dope, becaufe the tenant relies on the honour of his 
landlord ; but whenever one of two innocent perfons 
muft be a lofer, the rule is, qui prior in tempore potior 
ejl in jure. If one muft fuffer, it is he who has not 
ufed due diligence in looking into the title. We are 
all clearly of opinion that the plaindif is entitled to 
judgment.§ ** 

§ 7. It fbould, however, be obferved, that a leafe 
of this kind is good againft the mortgagor and his 
heirs, and alfo, againft all ftrangers ; and will entitle 
the leftee to redeem the mortgage. 

§ d. A mortgagor cannot bar the mortgagee by a 
fine and nonclaim ; of which, the reafon will be given 
in Title 35. Fine. 

§ 9. While the mortgagor continues in pof^on 
0 f the lands mortgaged, he is allowed, by the ftatute 
7 and 8 William and Mary^Xo vote for ^ghts of the 
fttire. 


§10. After 
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§ lo. After a mortgage is foifdted, and the mort- 
gagee has entered bn the lands, there {till remains a 
right in the mortgagor to redeem his eftate ; which is 
called an equity ef redemption^ and will be treated of 
in the next Chapter. 

§ 1 1. With refpeft to the intereft of the mortgagee 
in the lands mortgaged, as foon as the conveyance is 
executed, he becomes feifed or poflefled of the legal 
eftate, and may enter into pofteilion, u nlefs prevented 
by the exprefs terms of the contraft.” but, in equity, 
the lands mortgaged, are conftdered as a pledge only 
in his hands, for fecuring the repayment of the money 
borrowed: and, as long as the right of redemption 
exifts, he is looked upon as a truftee for the mort- 
gagor ; fo that none of his charges or incumbrances 
attach on the eftate. 

§ 1 2. Where the intereft is not psud, the mortgagee 
becomes entitled to the poiTeffion of the land, and alfo 
acquires, after giving notice of the mortgage to the 
tenant in poiTelTion, a right to the rent in aitear, at 
the time of fuch notice, as well as to what accrues 
afterwards. 

% igi One Harrifon, being leifed in fee, demifed 
certain lands in 1772, to Mofs the plaintiff for 20 years, 
reining rent, and afterwards mortgaged the fame 
lands to the defendant Gallimore in fee. Mufs cbnti- 
nued in poffeilion from the date of lus leafe, and piud 
his rent r^ularly to the mortgagor, all but 28/., 
whidi was due on or before Nevsa^tr when 

the 
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the mortgagor became a bankrupt, being, at the thntf ^ 
indebted to the mortgagee in more than that fum fo|- 
intereft on the mortgage. On the 3d of 'January 
1779, the mortgagee gave notice to Mofs the tenant of 
the mortgage, and demanded the rent then due, and 
afterwards entered and diftrained for rent. The que- 
ftion was, whether the diflrefs could be jufl:ified< 

Lord Mansfield . — I think this c^e, in Its confe- 
quenees, very material. It is the cafe of lands let 
afterwards mortgaged j and confider- 
“ able doubts, in fugh cafes, have arifen in refpeft to 
** the mortgagee, when the tenant colludes with the 
“ mortgagor ; for the leafe protefting the polfeffion 
“ of fuch a tenant, he cannot be turned out by the 
mortgagee. Of late years, the courts have gone fo 
far as to permit the mortgagee to proceed by eje£t- 
** ment, if he has given notice to tKe^'fenant that he 
“ does not intend to difturb the poffellion, but only 
“ requires the rent to be paid him, and not to the 
“ mortgagor. This, however, is entangled with dif- 
“ hculties. The queftion here is, whether the mort- 
“ or was not, entitled to the rent in ar- 

“ rear. Before the ftatute of Queen Anne, attornment 
“ was neceflary, on the principle of notice to the te* 
“ nant ; but when it took place, it certainly had re- 
“ lation back to the grant, and, like othef relative 
“ a£fs, they were to be taken together. Thus, 
“ livery of feifin, though made afterwards, relates 
“ to the time of the feoffment. Since the fta- 
“ tute, the conveyance is complete without attoth> 
mentj but there is' a provifion, that the totant ihall 

** not 
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not be prejudiced by any a£t done by him as hpld-J 
ing under the grantor, till he has had notice of the 
** deed. Therefore the payment of rent before fuch 
** notice is good. ,With this protedion, he is to be 
** confidered, by force of the flatute, as having at- 
“ torhed at the time of the execution of the grant } 
“ and here, the tenant has fuffered no injury. No 
“ rent has been demanded, which was paid before he 
“ knew of the mortgage. He had the rent in que- 
ftion {fill in his hands, and was bound to pay it ac- 
“ cording to the legal title. But having notice from 
“ the affignees, and alfo from the mortgagee, he dares 
“ to prefer the former, or keeps both parties at arms* 
“ length. In the cafe of executions, it is uniformly 
“ held, that if you a£t after notice, you do it at your 
** peril. He did not offer to pay one of the parties on 
receiving the indemnity. As between the affignees 
and the mortgagee, let us fee who is entitled to rent. 
“ The affignees fland exaftly in the cafe of the bank - 
“ rupt. Now, a mortgagor is not properly tenant at 
“ will to the mortgagee, for he is not to pay him rent. 
“ He is only quodam mode. Nothing is more apt to 
“ confound than a fimile* When the court or counfel 
call a mortgagor a tenant at will, it is barely a com* 
** parifon. He is like a tenant at will. The mort- 
gagor receives the rent by a tacit agreement with the 
** mortgagee, but the mortgagee may put an end to 
** this agreement when he pleafeSi He has the legal 
title to the rent, and the tenant, in the prefent cafci 
cannot be damnified, for the mortgagor can never 
** oblige him to pay over again the rent which has been 
levied by <^efs. I therefore think the diftrefs well 
Voi., n. 1 juftified j 



ti4 


Mort^ajree 
of a Lerfe 
not rubje 
to Cownants 
till Entry. 


Eaton V. 
Jacques, 
Doug. 457. 


Title XY. Mortgage. C^.u. § 13—15. 

juftified ; and I confidcr this remedy as a very pro- 

per additional advantage to mortgagees, to prevent 
“ collufion between the tenant and the mortgagor.” 

§ 14. It is a principle of law, that an affignee of a 
leafc is fubjedf to the performance of all the covenants 
contained in fuch leafe ; fo that, where a leafe is af- 
figntd by way of mortgage, the mortgagee would be- 
come liable to the performance of the covenants, unlefs 
a difl:in£tion were made between an abfolute aflignment, 
and one made for the purpofe of fecuring the repay- 
ment of a fum of money borrowed. 

Upon this ground, it has been eftablilhed, that if a 
leafehold eftate is alligned by way of mortgage, the 
leffor cannot fue the mortgagee, as affignee of all the 
mortgagor’s eftate, even after the mortgage has been 
forfeited, unlefs the mortgagee has entered into pof- 
feffi^n. 

§ 15. Eaton the plaintiff demifed the premifes in 
queftion to Dents for 2 1 years, rendering rent. Some 
time after, Denis affigned this leafe, and all his eftate, 
right, title, and intereft therein, to Jacques, fubjeft, 
neverthelefs, to the' rents and covenants therein con- 
tained, with a p;'ovifo for making this affignment void, 
on payment of a fum of money and intereft. The rent 
being in arrear, Eaton the leffor brought an adion of 
debt for the rent, againft 'acques the mortgagee of the 
term; and the queftion was, whether the plaintiff was 
entitled to recover. 


Lord 
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Lord Mansfield . — “ In point of .fafl:, this cafe muft 
“ have exifted for a century paft, in a thoufand in- 
“ fiances j in this great town, particularly, building 
“ leafes have been, and are perpetually mortgaged ; 

and yet no inftance has been found, where the 
“ ground landlord has attempted to charge the 
“ mortgagee, not in polTeffion, with the rent or co- 
“ venants.” 

“ This is a flrong argument againft the plaintiff, 

“ efpecially where the cafe is fo hard, fo unjuft, and 
“ fo unconfcionable. Numberlefs inconveniencies 
“ would arife, if fuch a demand could be fupported. 

“ The mortgagee never alks whether the rent is paid ; 

“ he only looks to his fecurity j and, when the prin- 
“ cipal and intereft are paid, he re-affigns. 

“ But, if the plaintiff is right, a mortgagee might 
“ be called upon years after fuch reaffignment, for 
“ arrears, or breaches of covenant, during the aliign- 
“ ment. The confequences would be terrible. And 
ail this arifes from a mere flip in the attorney, in 
“ making the conveyance ; for, if he had made it an 
“ underleafe, by leaving a reverfion of a day in the 
“ mortgagor, the landlord would have had no pre- 
“ text to call upon the mortgagee* Though no 
“ cafes have been cited at the bar, which apply to 
“ the prefent queftion, we have found two in Vernon^ 

“ which I will ftate, that it may not be fuppofed, 

** after this judgment, that they were overlooked. 

“ The firft is the cafe of Sparkes v. Smith, A bill 2 Vern. 275; 
“ having been filed againft the mortgagee of a term 

la “ to 
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“ to compel him to difcovcr whether the leafe had not 
“ been afligncd to him, and to perform the cov'enants, 
** the court faid, that as the defendant was only a 
“ mortgagee, and never had been in poffeilion, they 
** would not allift the plaintiff to charge him, or defire 
** him to perform the covenants. The other cafe is 
aVcrn. 374. « that of Pilkington v. ShalUr, which certainly cannot 

** be fupported ; for the court, there, refufed to re- 
“ lieve the mortgagee, bccaufe it was his own fault to 
“ take an aflignment of the whole term, and not an 
** underleafe ; but that is a very common ground of 
‘relief in equity. Thefe cafes, therefore, leave the 
“ queftion as it Hood upon the argument at the bar j 
“ and there being no folemn well confidered decifion, 
“ we mufi; refort to principles. In leafes, the leffee, 
“ being a party to the original contrad, continues 
“ always liable, notwithftanding any aflignment ; the 
“ aflignee is only liable in refpeft of his poffeflion of 
“ the thing. He bears the burden while he enjoys the 
** benefit, and no longer ; and if the whole is not 
“ paffed, if a day only is refeiwed, he is not liable. 
“ To do juftice between men, it is neceffary to under- 
“ (land things as they really are, and conftruc inftru- 
“ ments according to the intent of the parties. What 
** is the efft'ft of this inflrument between the parties ? 
“ ITic leffor is'a ftranger to it. He fhall not be in- 
“ jured ; but he is not entitled to any benefit under 
“ it. Can we Ihut our eyes, and fay it was an abfo», 
“ lute conveyance? It was a mere fecurityj and it 
“ was not, nor ever is meant, that poffeflion fhould be 
“ taken till default of payment, and till the money has 
been demanded. The legal forfeiture has only ac- 

crued 
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** crued fix months ; and, if the mortgagee had wanted 
pofleflion, he could not have entered via fadi. He 
“ mufl; have brought an ejedment. This was the un- 
« derftanding of the parties, and is not contrary to 
“ any rule of law. It was not an affignment of all the 
“ mortgagor’s eftate, right, title,” 

§ 16. Where the mortgagee is put into pofleflion of 
the lands, or where he enters after forfeiture, he be- 
comes a bailiff or fteward to the mortgagor, and is 
fubje£l to account with him for the rents and profits of 
the eftate. A mortgagee in poffeflion is not, however, 
obliged to account according to the value of the lands ; 
that is, he is not bound by any proof that the land is 
worth fo much, unlefs it can likewife be proved that he 
made fo much of it, or might have done fo, had it 
not been for his own wilful default : as, if he turned 
out a fufficient tenant who held it at fo much rent, or 
refufed to accept a fufficient tenant, w'ho would have 
given fo njuch for it : for it is the laches of the mort- 
gagor that he lets the land lapfe into the hands of the 
mortgagee, by the nonpayment of the money. And 
when the mortgagee enters, he is only a bailifif for what 
he aft ually receives ; but is not bound to the trouble 
and pains of making the moft of another man’s 
property. 

§ 17. If the mortgagor proves that the eftate was 
let at a certain price while in ^the hands of the mort- 
gagee, that will be deemed the rate at which it was 
let the whole time, unlefs the mortgagee Ihews the 
contrary. 
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§ 18. A mortgagee in poffeffion will be entitled to 
fuch expences as he is put to in preferving the eftate, 
and may add them to the principal of his debt, for 
which he will be allowed intereft. 

§ 19. If a mortgagee enters upon the eflate mort. 
gaged, and thereby keeps out other creditors, and yet 
allows the mortgagor to receive the rents and profits, 
he will be charged with all the profits which he might 
have made after entry. 

§ 20. If a mortgagee permits the mortgagor jto make 
ufe of his incumbrance, in keeping out other credi- 
tors, he will be fubject to account for the profits from 
the time when the creditors were entitled to their 
remedy. 


§ 21. A perfon made a mortgage of his eftate, and 
afterwards became a bankrupt. The allignees brought 
an ejectment for recovery of the lands comprifed in 
the mortgage. The mortgagee refufed to enter, but 
fuffered the bankrupt to fence againft the aflignees with 
this mortgage. The Lord Keeper faid, the mortgagee 
fhould be charged with the profits from the time when 
the ejeftment was delivered. 

§ 22. If a mortgagee in poffeffion affigns over his 
mortgage, without the affent of the mortgagor, the, 
mortgagee is anfwerable for the profits ; for, if he af- 
figns it to an infolvent perfon, it is a breach of truft. 


§ 23. A mort- 
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§ 23. A mortgagee will not be allowed anything 3Atk. ji8. 
for his trouble in receiving the rents of the eftate him- 
felf. But if he is obliged to employ a bailiff or agent, 
he fhall be allowed what he has paid him. And al- 2 Atk. 120. 
though there be a private agreement between the mort- 
gagor and mortgagee for an allowance to the mort- 
gagee for his trouble in receiving the rents of the eftate, 
yet the Court of Chancery will not carry it into exe- 
cution : for they will not fulfer him to receive more 
than his principal and intereft. 

§ 24. It is a rule of the Court of Chancery, in di- 2 Aik. 534. 
renting an account between a mortgagor and mort- 
gagee, that wherever the grofs fum received exceeds 
the intereft, it fliall be applied to fink the principal. 

“ But this (fays Lord Hard'wicke') is often attended 
“ with great hardftiips to mortgagees, where, as in 
“ t|^s cafe, the fum was large, 4000 /. principal, and 
“ the mortgagee forced to enter upon the eftate, and 
“ could only fatisfy his debt by parcels, and is a bai- 
“ lift" to the mortgagor, without falary, fubjeft to ac- 
“ count ; and therefore, truly faid, the Mafter, he is 
“ not obliged, for every trifling fmall exceed of intereft,, 

“ to apply it to fink the principal : nor do I know 
“ that the court has ever laid it down for an invariable 
“ rule, that the mafter muft always, in taking fuch 
‘‘ accounts, make annual refts.’* 

§ 25. A mortgagee in pofleffion cannot make a leafe Cannot make 
of the lands, fo as to bind the mortgagor, without an * 
gbfojute neceffity. For, by that means, the eftate 

1 4 might 
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might be greatly injured, by the mortgagee’s granting 
improper or beneficial leafes. 

§ 26. The plaintiff having mortgaged a houfe in 
London to Clay the defendant, tendered him the prin- 
cipal fum due, and intereft, which he refufing, exhi- 
bited his bill to have a reconveyance. The defendant 
anfwcred, that he had made a leafe of the houfe for 
five years, referving fo much yearly rent, with a cove- 
nant that, after the expiration of the five years, the 
leffee ihould hold it for four years longer : and that, 
if the plaintiff, the mortgagor, would grant fuch leafe, 
the defendant would rcconvey. 

The Maftev of the Rolls decreed for the defen- 
dant. 

On an appeal to Lord Macclesfield^ it was infilled 
for the plaintiff, that a mortgagee could not make a 
leafe of a houfe or lands in mortgage, unlefs there was 
an abfolute necelfity for it, which did not appear in 
this cafe. 

The Chancellor was^f opinion, that the mortgagee, 
before foreclofure of the equity of redemption, could 
not make a leafe for years of a houfe in mortgage, fo 
as to bind the mortgagee, unlefs to avoid an apparent 
lofs, and merely in neceffity, 

§ 27. Although a mortgagee 'in fee in poffeflion has 
a right, at law, to comnut any kind of wafte, becaufe 

he 
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he is confidered as the abfolute owner of the in- 
heritance, yet he will be reftrained in equity ; and 
the court will alfo decree an account to be taken of 
trees cut^down, and dired the produce to be applied, 
firft, in payment of the interell, and, then, in finking 
the principal of the debt, 

S a 8. If, however, the fecurlty is defedlive, the 
Court of Chancery will not reftrain a juft creditor from 
his legal privileges. But the money arifing from the 
fale of timber muft be applied towards payment of the 
mortgage, 

§ 29. A mortgagee of a copyhold may pull down 
ruinous houfes, and build better ones, to prevent a 
forfeiture ; for the lord has a right to fay, that the te- 
nant ihall not let the houfes fall, and might feize if 
he did, 

§ 30. Where a mortgagee in polTeflion of a leafe for 
lives or years gets it renewed, he will be conftdered, in 
equity, Us a truftee for the mortgagor, who will be 
entitled to fuch new leafe, on payment of the mort- 
gage money ; for fuch renewal is fuppofed to be ob- 
tained in confequence of the poffeffion of the original 
leafe. But, in cafes of this kind, the mortgagee will 
be allowed to add the fines paid for renewal tp his 
principal, and to receive intereft on them. 

§ 31. A mortgagee of a manor to which an advow- 
fon is appendant, or a mortgagee pf an advowfon in 
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grofs, cannot prefent to the living in cafe it becomes 
vacant. 

§ 32. A fine and nonclaim by a mortgagee in pof- 
feffion, will not bar the mortgagor’s eftate, or right of 
redemption. 

§ 33. A mortgagee, either before or after he enters 
into pofleffion, may alfign over his mortgage to an- 
other perfon ; but, in all fuch cafes, the affignee is only 
entitled to what is really due on the mortgage, and not 
to w^jat may appear due on the face of the mortgage : 
and, therefore, it is the univerfal practice, to make the 
mortgagor a party to the affignment, for otherwife it 
may happen, that the mortgagee, having received a 
part of the money, afllgns the mortgage in confidera- 
tion of the whole fum for which the mortgage was 
originally made j in which cafe, the affignee would be 
defrauded, as he could only oblige the mortgagor to 
pay him what remained due. 

§ 34. Even after an affignment of a mortgage pay- 
ments to the mortgagee without notice mull be allowed 
by the affignee, though the affignment of the mort- 
gage were regiftered. 

§ 35. Although the mortgagee enters into poffef* 
fion, yet, as long as the right of redemption exifis, 
the mortgage is only confidered as perfonal eftate, the 
debt being the principal, and the land the acceftary ; 
and if the mortgagor does not redeem, the perfonal 

reprefentatives 
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reprefentatives of the mortgagee will be entitled to 
the land. 

§ 36. A mortgage was forfeited, and the heir of the Ellis v. 
mortgagee was in poffefllon, and no want of aifets; 
as the mortgage money was part of the perfonal eftate, 
the heir was decreed to convey the lands to the admi* 2 Vet n. 401. 
niftrator of the mortgagee. 

§ 37. Mr. Garret being indebted to his brother, de- Garret'v. 
vifed to him a mortgage for a larger Aim, (for which MoE’r. 364. 
he had. got a decree of foreclofure, but died before the 
account was taken, or the mortgagor abfolutely fore- 
clofed) ; and Lord Chancellor King declared, that the 
lands in mortgage being devifed as real eftate, fhould 
be confidered as fuch between the devifor and devifee : 
and, therefore, though the legacy was greater than 
the debt, it ftiould not go in fatisfa£i:ion of it. But if 
aflets fell fliort, it was ftill to be confidered as perfonal 
eftate, for the payment of debts. 

§ 38. It is laid down by Lord Mansfield in a modern Martin v. 
cafe, that “ a mortgage is a charge upon land, and ^Burr! R. 

“ whatever would give the money, will carry the 9 ^ 9 - 
“ eftate in the land along with it, to every purpofe. 

“ The eftate in the land is the fame thing as the 
money due upon it. It will be liable to debts ; it 
** will go to executors ; it will pafs by a will, not 
made and executed with the fblemnities required by 
the ftatute of frauds ; the allignment of the debt, 

“ or forgiving it, will draw the land after it, as a 
f* CQnfequence : nayj it woul4 do it, though the debt 

were 
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** •'were forgiven only by parol; for the right to the 
“ land would follow, notwithftanding the ftatute of 
« frauds.” 

§ 39. If, however, it appears to have been the 
intention of the mortgagee, that it fhall go as real 
eftate, the perfonal reprefentative will not be entitled 
to it. 

§ 40. A teftator having a mortgage in fee, devifed 
it to his two daughters and their heirs. One of the 
daughters dying without iiTue, her hulband and admi. 
niilrator claimed a moiety of the lands as part of his 
wife’s perfonal eftate, it being a mortgage not foreclof- 
ed, nor the equity of redemption releafed. But the 
court faid, although it was a mortgage, as between the 
mortgagor and mortgagee, yet it being the teftator’s 
intention that it Ihould pafs as real eftate, it muft go 
to the deceafed daughter’s heir at law. 

5 41. By the ftatute 9 Ann. c. 5., a mortgagee who 
has been in poffeffion feven years, may vote fear % 
Jqpght of the fliire, 
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Section i. 

''^^E have feen that when the money borrowed on Nature of. 

mortgage is not paid at the time fpecihed in 
the conveyance, the mortgage becomes forfeited at 
law, and the eftate is abfolutely vefted in the mortgagee. 

But flill the Court of Chancery allows the mortgagor 
a reafonable time to redeem, on payment of the prin- ch. r. 
cipal, intereft, and colts; which Is called an tquity of 
redemption. 


§ 2. An equity of redemption is a mere creature 
of a court of equity, founded on this principle : that 
as a mortgage is nothing more than a pledge, for 

fecuring 
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fecuring the re-payment of a fum of money to the 
mortgagee, it is but natural juftice to confider the 
ovmerlhip of the land as ftill veiled m the mortgagor, 
fubjefl only to the legal title of the mortgagee, fo far 
as fuch legal title is neceflary to his fecurity. And as 
the eftate in the land cannot be in abeyance, and is not 
abfolutely in the mortgagee, it mull necelTarily be in 
the mortgagor. 

§ 3. An equity of redemption is therefore confidered 
as fimilar, in moll refpefls, to a trull ellate ; for the 
mortgagee is entitled to, or holds the land, only as' a 
pledge for fecuring the repayment of his money ; and, 
in all other refpe£ls, is a trullee for the mortgagor. 

§ 4. It follows, that an equity of redemption may 
be aliened, intailed, and devifed, and is defcendible in 
the fame manner as a trull ellate. 

§ 5. A perfon having mortgaged his ellate, had 
devifed it away to a ftranger : it was decreed, that the 
equity of redemption was thereby transferred to the 
devifee, and did not defeend to the heir at law of the 
mortgagor. 

§ 6. An equity of redemption may alfo be mort- 
gaged. . But a mortgage of this kind, which is ufually 
called a fecond mortgage^ is feldom recommended by 
conveyancers for two reafons : ill, becaufe a third 
mortgagee without notice, may, by paying off the firll 
mortgage, acquire a preference over the fecond : 2dly, 
becaufe great diihculties may arife in calling in the 

money. 
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money, for as a fecond mortgagee has no legal remedy, 
he is driven to the tedious and expenfive procefs of a 
fuit in Chancery to recover even his intereft. There is, 
however, one cafe where an equitable fecurity may be 
accepted ; that is, where a term of years prior to the 
firft mortgage can be procured ; for the acquifition of 
fuch a term will give the fecond mortgagee the legal 
eftate, and compel the firft mortgagee to become plain- 
tiff in equity. 

§ 7. An equity of redemption is fubjeft to curtefy : 
fo that.where a man marries a woman, who is entitled 
to an eftate that is mortgaged, and has ilTue by her, 
he will be allowed in equity to hold it during his life, 
as tenant by the curtefy. 

§ 8. A woman, being feifed of certain lands, made 
a mortgage in fee of them for fecuring 900/. and 
intereft. She afterwards married, and died, without 
having paid off the mortgage, leaving iffue a fon. The 
hufband claimed to be entitled to the lands for life, as 
tenant by the curtefy ; but the Mafter of the Rolls 
held he was not. On an appeal to Lord Hardwicke, 
his Lordfhip obferved, that this cafe depended on two 
conliderations ; ift, what kind of intereft an equity of 
redemption was confidered to be in a court of equity; 
adly, what was neceSary to entitle the hufband to be 
tenant by the curtefy. 

As to the firft, an equity of redemption had always 
been confidered in equity as an eftate in the land ; it 
was fuch an intereft as would defcend from the an* 
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ceftor to the heir j. it might be granted, intailedi (!e» 
vifed, or mortgaged, and that equitat^le interefl might 
be barred by a common recovery ; which proved that 
an equity of redemption was not contidered as a mere 
rights but fuch an eftate wheredf, in confideration of 
equity, there might be a feiiin, or a dcvife of it could 
not be good. The perfon intitled to the equity of re- 
demption was in this court confidered as the owner of 
the land, the mortgagee only retaining the land as a 
pledge or depofit ; and for this reafon it was, that a 
mortgage in fee was confidered as perfonal eftate,- liot- 
withftanding the legal eftate vefted in the heir of the 
mortgagee, in point of law. The hulband of a iport- 
gagee in fee could never be tenant by the curtefy of 
the mortgaged eftate, unlefs there was a foreclofure, 
or the mortgage had fubfifted for fo great a length of 
time, as the Court of Chancery thinks fufficient to in- 
duce them not to grant a redemption. As a mortgage 
in fee is only a chofe in adion, if the ownerlhip of 
the land is not in the mortgagor, it is in nobody. An 
equity of redemption is no otherwife a right of aftion 
than every truft, and, as there can be no benefit had 
of an equity of redemption, but by fubpoena out of 
Chancery, fo is the cafe of every mere truft in land, 
which is confidered as real eftate in Chancery, but can- 
not be- come at without a fubpoena. It was true, a 
mortgagee was not barely a truftee for the mortgagor* 
but it was fufticient for the prefent purpofe, if he Ws 
in part a truftee for the mortgagor ; and it was molt 
certain, that, as to the real eftate in the land, the mort- 
gagee was only a truftee for the mortgagor, for, untit 
foreclofure, the mortgagee was only owner as a charge 
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orancumbrance, knd entitled to hold as a pledge ; 
and as to the inheritance and real eftate in the land, 
the mortgagee is a truftee for the mortgagor until the 
equity of redemption is foreclofed. Secondly, What Vide Tit. y. 
is requifite to entitle the hufband to be tenant by the 
curtefy ? Four things ; viz. marriage, ilTue, death of 
the wife, and feifin. It was admitted, that the three 
firfl; did concur ; but the objeft’on relied on, was, that 
there was no a£Iual feifin of the wife during the co- 
verture, which was contended to be as neceflary, in 
refpeft to an equitable, as a legal efiate. The true 
queftioa upon this point was, whether there was. not 
fuch a feifin or poflcffion in the wife, of the equitable 
eftate in the land, as, in confideration of equity, w'as 
equivalent to an aflual feifin of a legal eftate at com- 
mon law ? And his Lordfliip faid, that, in the confi- 
deration of the Court of Chancery, he was of opinion, 
there was fuch a feifin of the wife in the prefent cafe, 
of the equity of redemption, and faid he had fhewn, 
that a perfon entitled to the equity of redemption was 
owner of the legal eftate in the land ; and, if fo, there 
muft be a feifin of the legal eftate : and what other fei- 
fm could there be, than what the hufband and wife had 
in the prefent cafe ? for the wife was all along in pof- 
felfion until her death, and the mortgagee did not come 
into pofleflion until after her death, nor was there any 
forcclofure. And though the pofleflion of the wife 
was but as tenant at will to the mortgagee, yet it was, 
in equity, a poflTeflion of the real owner of the land, 
fubjed only to a pecuniary charge on it ; and from 
thence it clearly followed, that there could not be an 
Voh. 11. K higher 
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higher feifin of an equitable eftate. That the huiband 
might be tenant by the curtefy of this equitable eftatc, 
Vide Tit. 5. his Lordfliip cited Williams v. Wray^ 2 Vern. 680, 
Sweetapple v. Binden, id. 536., and obferved, that 
there had been two objections made; ill. That the 
hufband had it in his power to have had feifin in his 
wife’s life-time, for he might have paid off the mort- 
gage, and therefore it was his own laches that he did 
not: 2dly, That a woman is not dowable of an equity 
of redemption. As to laches in the hufband, it was 
compared to his not making an entry at law, but the 
coipparifon will not hold, for it was not fo eafy to pay 
off the principal and intereft due on a mortgage, a.s to 
make an entry at law, nor was it to be done fo fpeedily, 
for a mortgage was, in moft cafes, allowed fix months 
notice to be paid. And in the cafe of Sweetapple v. 
Bindon, the hufband might have brought his bill in his 
wife’s life-time to compel the laying out the money in 
the purchafe of lands ; but though he omitted to do fo 
till after his wife’s death, yet that was not objected to 
him as laches. As to the objection of a wife’s not being 
endowed of an equity of redemption of a mortgage 
in fee, and that therefore a hufband ought not to be 
tenant by the curtefy of an equity of redemption, this 
VidtfTit. 12. proved too much, for it had been determined, that a 
wife fhall not be endowed of a truft eftate, yet that a 
hufband fhall be tenant by the curtefy of it. That the 
argument from dower to curtefy failed in this cafe. 
Perhaps it will be hard to find a fufficient reafon how 
it came to be fo determined in one cafe, and not the 
other, but that it was fafe to follow former precedents, 

and 



* 3 * 


*ritle XV. Mortgage. Ch. iiL § 8 — l o. 

and what are fettled and eftablifhed ; and if fuch pre- 
cedents fliould be departed from, his Lordfhip held it 
fit, rather that the wife fiiould be allowed dower of a 
trull eftate, and not that curtefy of a truft eftate ihould 
be taken away, 

Decreed that the hufband was entitled to curtefy. 

§ 9. A widow is not, however, allowed dower out 
of an equity of redeinp ion of a mortgage in fee, upon 
the principle, that an equity of redemption is analo 
gous to a truft eftate ; and however fevere and qnjuft 
this do£lrine may feem, yet it has been folemnly con- 
firmed in a modern cafe., 

§ 10. Abraham Dixon being, in his life-time, and 
at his death, feifed in fee of ettates in the county of 
Northumberland^ of the yearly value of 3000/. and 
upwards, died in 1782 without ifl'ue, leaving Ann 
Dixon, the plaintiff, his widow. Abraham Dixon, by 
his will, dated 3d "January in the fame year, devifed 
his real eftates, ^c. to the defendants. Sir George Sa- 
ville, William Orde, and Dhomas Adams, their heirs and 
affigns, upon truft in his will mentioned, and fubjetb 
thereto, Arthur Onflow, his heirs 

and alligns for ever. 

The teftator not having in his life-time made any 
fettlement or other provifion for his wife, in lieu or 
bar of dower, Ihe, not having done any a£l to bar her- 
felf thereof, filed her bill againft the truftees, ftating 
the above fads, claiming dower out of all the teftator‘« 
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real eftatc, and praying to be let into the receipt oF 
one-third part of J:he rents and profits thereof. 

To this bill th^ truftees and infant put in their anfwer, 
fetting forth that the teftator, being fcifed of thefe pre- 
mifes, had borrowed a large fum of money upon mort- 
gage, and for fecuring the repayment thereof with intereft 
had, previous to his marriage with the plaintiff, con- 
veyed the premifes unto the mortgagee in fee, fubjeft 
to a provifo for redemption on repayment of the 
money with intereft , that the legal efiate in the pre- 
mifesT being by this mortgage abfolutely vefted hi the 
mortgagee, previous to and at the time of the inter- 
marriage of the tertator with the plaintiff, and not 
being at any time afterwards reconveyed to him, but re- 
maining vefted in the mortgagee at the lime of his 
death, and he being therefore only entitled to the 
equity of redemption thereof at the time of his inter- 
marriage, and at all times thereafter until the time of 
his death ; the plaintiff was^ not at any time dowable 
in or out of the faid premifes or any part thereof, nor 
was entitled to claim, either at law oi in equity, any 
dower or thirds therein. 

On the hearing, the plaintiff could have proved by 
witneffes that the teftator, her hufband, underftood and 
declared that after his death his widow would be en- 
titled to dower out of his real eftates ; and that he 
made his will under that idea could have been proved, 
if relevant, by the perfon who drew it, Mr. Dixon 
having put the queftion to him, w^hether Mrs. Dixon 
w^ould not be entitled to her dowser, to which he, being 
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at that time ignorant of the mortgage, anfwered, that 
flie certainly would ; indeed the will itfelf fufficiently 
fpoke the idea; ior Dixon thereby bequeathed to the 
plaintiff, by the name of his dear w’ife Anne Dixon, his 
coach and harnefs and a pair of horfes, together with 
as much of his plate as flie Ihould think proper, not 
exceeding the fum of 6 o /. ; which things Ihe could 
have no occafion for, if Ihe had not a jointure to 
fupport her. 

If the queftion was loft, Mrs. Dixon was left totally 
deftitute of any provifion. 

The claim of the widow was fupported on three 
grounds : — 

ift, The general law. 

adly. The diftindion between a mere truft and an 
equity of redemption. 

3dly, The authorities in favour of dower under cir- 
cumftances not more favourable than thofe attending 
this cafe. 

lender the firft of thefe heads, it was obferved, that 
dower was a right of the firft attention and moft facred 
prcfervation at the common law ; it was a right not 
only founded in our law, but a right confonant to the 
firft. principles or laws of morality and equity, as fpring- 
ing from the moral obligation a man was under to 
make a provifion for his wife. And we accordingly 
found it, in a variety of cafes, aided and extended be- 
yond its llriQ; legal limits, by the interpofition of our 

K 3 courts 
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courts of equity, in removing trufl terms and other ob- 
ftruftions to it, in certain cafes, which would Hand in 
the way of it at common law. This proved it to be ^ 
right not merely confined to our common law, but a 
right recognized, protefted, and aided in equity ; and 
which, fo far as it was the fubject of reiief in equity, 
was an equitable right. This was the predicament in 
Tit*xa.ch. 5 . which it flood in the cafes of Dudley and Dudley ^ Wray 
and Williams, and the other cafes, in which it had been 
decided, that a dowrefs fhould have the benefit of a 
truft terra attendant on the inheritance as againfl the 
heir. Confidering it therefore as an equitable right, 
it well might be a wonder how it came about that a 
widow fhould not be entitled againfl the heir to dower 
of an equitable inheritance. Some, indeed, had con- 
fined the rule of her not being fo to the cafes where 
the trufl was created by the hufb^nd himfelf. This 
had been the opinion of the M after of the Rolls in 
Banks and Sutton ; however this opinion had been 
over ruled, and it feemed to be a fettled point, that a 
'^'idow was not dowable of a dired proper truft. 

This naturally leads to the fecond head of argument 
in favour of the widow ; namely, the difllndion be- 
tween a mere truft, that was an ufe, as it was ftyled 
at common law, and an equity of redemption. The 
former was regarded at common law as quite a diftind 
intereft from the legal eftate, to which the right of 
dower was annexed. It of courfe did not involve in 
it that right j if it had, there would have been two op- 
pofite rights of dower in the fame lands at the fame 
time, as the widow of both the truftee and of the 

cejluique 
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cejluique ufe would have been entitled to dower. For 
the widow of the truftee was clearly entitled at com- 
mon law ; and when the Court of Chancery interpofed 
to prevent the legal title of the widow of the truftee, 
it feemed extraordinary that it did not, in its place, 
fubftitute an equitable one of the cejluique truft. But, 
however, thefe forts of trufts being the creatures of the 
parties themfelves, whatever were the legal incidents 
or privileges they wanted, might have been fuppofed to 
have been voluntarily relinquiftied and abandoned by 
the parties creating thofe trufts. But it was otherwife 
in regard to an equity of redemption, that was not^any 
intereft created or referved by or between the parties 
beyond the exprefs time of redemption ; it was a mere 
creature of a court of equity itfelf, founded on this 
principle, that as a mortgage was originally nothing 
more than a pledge or fecurity to the mortgagee for 
his money, it was but natural juftice between man 
and man to confider the original ownerlhip.of the lands 
as ftill refiding in the mortgagor, fubjeft to the legal 
title of the mortgagee fo far only as fuch legal title was 
requifite to the end of his fecurity ; and, accordingly, 
the title of the mortgagee was not treated, by equity, 
as any thing beyond that point. His beneficial intereft, 
though the mortgage was in fee, was confidered only 
as perfonal eftate ; he was not permitted to grant 
leafes, or exercife any other aft of ownerfliip, to the 
prejudice of the mortgagor, to whom he was even ac- 
countable for the profits of his eftate : his widow was 
not permitted to claim dower, nor could he, or thofe 
claiming uhder him, avail themfelves of feveral other 
privileges and incidents attending real property. It 
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feemed to be the regular confequeiice of the doftrine 
adopted by our courts of equity, in regard to mortgages^ 
by confidcring them Itriclly and merely in the nature 
of fecuritics for the mortgage money, and entitling the 
mortgagee to no other of the incidents or privileges of 
ownerfhip in the lands than what was requifite for the 
end of fuch fccurity j that all fuch privileges and incidents 
of ownerfhip of the lands as were not confidered as be- 
coming vefted in the mortgagee for the purpofe of his 
fecurity, fliould be held to remain in the mortgagor, or, 
in other words, that he lliould, to all purpofes not pre- 
judicial to the mortgagee, be confidered as the complete 
owiler of the mortgaged lands. And, accordingly, this 
was found to be the eftablifhed doftrinc, in feveral in- 
ftances, when only volunteers were interefled ; fuch as 
revocations under powders, and revocations of devifes ; 
becaufe in equity, a mortgage did not make the eflate 
another’s, and becaufe a mortgage was not an inheritance, 
but a pcrfonal eflate ; and there feemed no reafon in the 
world why thefe general incidents of complete owner- 
fhip fhould be faved in favour of a devifee, or other 
volunteer, and not in favour of a wife, whofe claims 
of dower flood upon the flrongefl grounds of moral 
and equitable right, and who was, in many inflances, 
confidered as entitled to relief in equity, in regard to an 
intended provifion, when a devifee or other mere volun- 
teer was not. And agreeable to this doftrine was the 
decifion in the cafe of Banks and Sutton, where it was 
decreed in favour of the claim of dower, out of an 
equity of redemption of a mortgage in fee ; which 
decifion was founded on a variety of authorities and 
reafons delivered by the Mafter of the Rolls, all 

which 
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which were equally forcible in the prefent cafe. That 
the cafe of Banks and Staton was direftly in point of 
the prefent queftion; for though the Mailer of the 
Rolls would not take upon himfelf to determine the 
queftion, in regard to the doWer, out of a mere trujly 
created not by the hulband, but by fome other perfon» 
with no time limited for conveying the legal eftate, 
and avoided this point by Ihifting his grounds to that 
of the hulband’s being entitled, under the exprefs di- 
reftion of the will under which he claimed, to have 
the eftate conveyed to him at the age of 21, which cir- 
cumftaiice, under the application of a common prin- 
ciple of equity, of confidering that as done which 
ought to have been done, of courfe, in equity, let the 
widow into the fame degree of title as Ihe would have 
had if the truftees had conveyed the eftate to her huf- 
band at the time direfted ; yet, as there was a mort- 
gage in fee prior to the devife, the other point of the 
right of dower out of fuch equity of redemption ftill 
fublifted, independant of the conftrudive or alTumed 
conveyance by the truftees at the time dire£led. And 
as the principle on which the Mailer of the Rolls 
got rid of the firft point did not apply to this, he ac- 
cordingly found himfelf conftrained, inftead of chang- 
ing his ground as before, to enter into a ftrid exami- 
nation of it, and meet the objedlions to dower with 
authorities, inferences, and general reafoning, and, 
through them, to come to a profelTed decillon of the 
point, as he exprefsly did, when he faid, “ he did not 
‘‘ know or could find any inftance where dower of an 
equity of redemption was controverted and adjudged 
againft the dowrefs }” and as there were authorities 

in 
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in cafes lefs favourable, he therefore declared, that the 
widow of the perfon entitled to the equity of redemp* 
tion of the mortgage in queilion, which was a mort- 
gage in fee, had a right of redemption, and decreed her 
the arrears of her dower from the death of her hulband, 
flie allowing tlte third of the intcreft of the mortgage 
money unfatisfied at that time : that an authority more 
Vide Tit. 12. diredly in point than this could not be expefted. And 
ch. 2. f. 17. the fubfequent cafe of the Attorney General 

againll Scotty (before Lord Talbot)^ in which the widow 
was denied dower, was generally confidered as an au- 
thprity contrary to and fupcrfeding that of Banks and 
Sutton, yet fuch a conclufion feemed too hafty, as the 
two cafes appeared to differ materially ; for in that of 
the Attorney General and Scott, although there was a 
mortgage, yet the queftion did not turn upon that, 
becaufe the legal eftate was outftanding in truftees in 
whom it was veiled antecedent to fuch mortgage, and 
confequently the deciflon in that cafe was on a direfl 
proper trull, and not on a mere equity of redemption. 
And the difference between a dire^ trujl and an equity 
of redemption, and between the claim of a widow and 
that of a devifee or mere volunteer, was llrongly in- 
filled upon; and the diftinftion between this cafe, 
and that of a claim of dower againll a purchafer 
fully enforced.- 

But the Lords Commiffioners faid that the cafe of 
an ellate by the curtefy in a truH was the anomalous 
cafe, not the rule, that the wife Ihould not have dower ; 
and that this point was fo much fettled, that it would 
be wrong to difcufs it much ; and the bill was dif- 

mifled* 
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irafled, but without cofts, the defendants not praying 
them. 

§ 1 1 . A widow is, however, entitled to dower of 
an equity of redemption of a mortgage for a term of 
years ; becaufe, in that cafe, the huiband is feifed of 
the freehold and inheritance: and where a mortgage 
of this kind is fatisHed, the Court of Chancery gives 
the dowrefs relief, by removing the term ; but if the 
mortgage be not fatished, then the dowrefs muft keep 
down a third of the intereft, or pay off a third of the 
principal. . 

§ 12. An equity of redemption of a mortgage in 
fee is not affets at law ; for the legal eftate not being 
in the heir, he may plead riens per defcent. As to the 
queftion whether an equity of redemption was affets 
in equity, the courts reafoned by analogy from truft 
ellates, which not being affets, they determined that 
an equity of redemption, being a truft eftate, Ihould 
not be affets. But when it was enafted by the ftatute 
of frauds, that truft ellates ftiould be affets, the Court 
of Chancery determined, that an equity of redemption 
(hould be aflets in equity. 

§ 13. An equity of redemption of a term for years 
in grofs, is alfo affets in equity : for the mortgage 
being forfeited at law, and the whole eftate thereby 
vefted in the mortgagee, the equity of redemption is 
barely an equitable intereft* 
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§ 14. It was held, in a modern cafe, that an equity 
of redemption is not equitable aflets as againil judg- 
ment creditors, who have a right to redeem. 

§ 15. An equity of redemption of a truft eftate is 
equitable aflets, becaufe creditors can only attach this 
kind of property in a court of equity. 

§ 16. Where a perfon feifed in fee makes a mort- 
gage by a demife for years, the equity of redemption is 
aflets at law ; becaufe the reverfion which attrafts the 

redemption being aflets at law, the equity of redemp- 
<* • 
tion ought to be fo too : and a creditor may have 

judgment at law, with a cejfat executio, during the 

tenn. 

§ 17. Where an equity of redemption is devifed to 
an executor for the payment of debts, it then becomes 
legal aflets ; becaufe the devife of the equity of re- 
demption to the executor, fliews the intention of the 
teflator, that it Ihould be applied like other aflets. 

§ 18. An equity of redemption being alienable, it 
follows, that all thofe who derive an intereft from the 
mortgagor, by defeent or purchafe, may redeem the 
mortgage. 

§ 19. Where an equity of redemption is not dif- 
pofed of by the mortgagor in his life-time, or by his 
•will, his heir becomes entitled to it ; and, if the de- 
feent be cuftomary, the equity of redemption will go 

according 
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according to the cuftom : fo that, in gavelkind lands, 
it will defcend to all the fons, and, in borough Englijh, 
to the youngeft. 

§ 20. The right of redemption is not confined to 
the mortgagor and his heirs, but extends to all perfons 
claiming any intereft whatever in the premifcs, as 
againft the mortgagor. Thus, any fubfequent incum- 
brancer may redeem a mortgage ; fuch as a judgment 
cr editor. But if the mortgage be of a term in grofs, 
the judgment creditor muft fue out a writ of execution, 
before he ‘brings his bill to redeem ; for, until execvK 
tion, a judgment is not a lien on a term for years. 

§ 21. A creditor by ftatute has been allowed to 
redeem a mortgage, even after a decree of fore- 
clofure. 

§ 22. A bill was brought by the cognizee of a fta- 
tute of the mortgagor to redeem a mortgage after a 
decree of foreclofure. The defendant pleaded the de- 
cree of foreclofure, and that the ftatute was acknow- 
ledged after the mortgagee’s bill was filed, and that the 
mortgagee had no notice, and made, proper parties at 
the filing of the bill. Mr. Vernon "faid, that if an in- 
cumbrancer lies by, and fuffers the mortgagee to ob- 
tain a decree of foreclofure^ though he is not bound 
by the decree, becaufe not made a party, yet, > if he 
afterwards brings a bill to redeem, he lhall not be at 
liberty to except to the accounts ftated by the mafter, 
but fliall pay the whole upon his redemption. Lord 
Harcourt laid. — ^I’his is a receiit forclofure. Let the 
4 plaintiff 
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plaintiff redeem upon payment of what is due^ with 
coib. 


§ 23. Any perfon entitled to an eftate in the lands 
mortgaged, fuch as a jointrefs, or tenant by the 
curtefy, may redeem a mortgage. 

S 24. When hufband and wife make a mortgage of 
the wife’s eftate, though the equity of redemption be 
limited to the huiband and his heirs, yet the wife fhall 
have the redemption. 

§ 25. The crown may redeem an eftate mortgaged, 
which is forfeited by the outlawry of the mortgagor 
for high treafon. But it is doubtful whether an 
equity of redemption efeheats to the crown for want 
of heirs. 

§ 26. It is a rule of the Court of Chancery, that 
he who will have equity, muft himfelf do equity ; and, 
in confequence of this doflrine, it has been long efta- 
blilhed, that when a mortgagor requires the redemp. 
tion of his eftate, he muft, in his turn, allow full 
equity to the mortgagee. 

5 27. Thus, where a perfon borrows money upon 
mortgage, and afterwards borrows more money from 
the lame perfon upon bond, and the mortgage is for* 
feited^ he will not be allowed to redeem, without pay* 
ing the money due on bond, as well as that due upon 
the mortgage. 


5 


§ 28. This 
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§ 28. This dodbrine has been contradided ; and it 
is now fettled that a bond cannot be tacked to a mort- 
gage as againd the mortgagor. But it has been always 
held, that the rule applies to the heir at law of the 
mortgagor, who cannot redeem a mortgage made by 
his anceftor, without paying off money due on bond : 
for, upon the anceffor’s death, the bond becomes the 
heir’s own debt. 

§ 29. The fame rule has been adopted in mortgages 
for terms of years ; for, if the executor brings a bill 
to redeem, he muff pay both the mortgage money aqd 
the bond debt. 

§ 30. Since theftatute made againfl; fraudulent devifes, 
the devifce of an equity of redemption cannot redeem 
without paying off a debt upon bond, as well as the 
money due upon mortgage. Becaufe that ftatute puts 
the devifee in the fame fituation as the heir. 

§ 31. If a perfon firft lends money upon bond, and 
afterwards takes an affignment of a mortgage, he has 
the fame equity againft the mortgagor and his heirs, to 
have both debts paid. 

5 32. If part of the money originally fecured by a 
mortgage be paid off, and then a further fum is bor- 
rowed from the fame parties, upon a defe^ve fecurity, 
no redemption will be granted, unleis both fums are 
paid. 
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§ 33. It has been long fettled, that where a perfon 
makes two feveral mortgages of two feveral eilates, 
and diesj and one of the mortgages is of an intailed 
eftate, or is deficient in value, the heir of the mortga- 
gor fhall not be admitted to redeem one without the 
other : neither Ihall the mortgagor himfelf redeem the 
one and leave- the defeftive mortgage; but he mull 
take both together. 

§ 34. This privilege is only allowed againfl; the mort. 
gagor and his heir or devifee, and not againfl; a pur- 
efeafer or affignee of the equity of redemption, who 
may redeem, without difeharging a bond debt due to 
the mortgagee : becaufe the lands in the hands of the 
alienee can be charged with nothing but what is an im- 
mediate lien thereon, which the bond is not. 

§ 35. A. feifed in fee of lands, made a mortgage 
to B. for 100/., and afterwards borrowed too/, more 
of B. upon bond, and died. The heir at law conveyed 
the inheritance and equity of redemption to truflees, 
in trufl for the payment of all the bond and fimple- 
contraft debts of his father equally. After which, the 
truflees brought their bill to redeem againfl 5 ., who 
infifled on being paid his debt by bond, as well as that 
by mortgagq. It was decreed, that although the heir 
mufl have paid the bond debt before he w^as allowed to 
redeem, becaufe. it became his debt on the death of the 
anceflor, yet it could not be faid to be due from the 
allignee of the heir, the bond being no lien upon the 
land. 


§ 36. A fettle- 
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§ 36. A fettlement was made by a father upon the Troneliton t. 
marriage of his fon, with a covenant that it fliould be 
free from any incumbrance ; in confideration of which, 
the fon covenanted to reconvey part of the eftate after 
the father’s death, or to pay 300 /. to fuch perfon as 
the father fliould appoint. The father created an in- 
cumbrance of 300 /. by mortgage, and afterwards ap- 
pointed 300 /. to his daughter, and died. 

The fon brought a bill to have the eftate difincunu 
bered of that mortgage, and alfo, to have a bond of 
the father’s to the mortgagee delivered up, and tiif- 
charged out of the aflets of the father. 

Lord Hardwickey—Tht plaintiff has a plain equity 
to have the eftate difijicumbered of the mortgage 
brought on it, in fraud of the marriage fettlement. 

As to the bond, where the mortgagor of an eftate, 
either before or after the mortgage, contrafts another 
debt with the mortgagee, for \vhich he gives a bond, 
and dies, and the equiiy of redemption defeends to 
the heir at law, a court of equity will permit the mort-- 
.gagee to tack the bond to the mortgage, becaufe 
otherwife it would caufe an uftneceffary circuity, and 
the heir at law is debtor for both. But where the 
perfon claiming the equity of redemption is as a pur- 
chafer for a valuable confideration, there is no right 
to tack the bond to the mortgage ; becaufe the eftate 
is not liable to the bond debt. Though the plaintiff 
is entitled to be indemnified, as. againft. the father, for 
Yen.n. ’ L what 
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'what he is bound to pay by the father’s bond, yet he is 
entitled only out of the father’s affets. 

§ 37. If there are feveral incumbrances on an eftatc, 
and a prior incumbrancer claims a debt fecured by 
bond, he will not be allowed to add it to his mort- 
gage ; but it will be poftponed to all real incumbrances, 
whether by mortgage, judgment, or ilatute ; for the 
bond is no charge on the eftate, and he has not the 
fame equity aganfl a fubfequent incumbrancer, as 
againft an heir at law, who is liable to the bond if he 
has* alTets. 

§ 38. A creditor, by judgment, in 1698, for 600 
comes to an account in 1707 with the conufor, and 
fettles the remainder due upon the judgment at 420 /., 
and then takes a mortgage in fee for that fum, as a 
collateral fecurity to the judgment. One Saunders, 
an attorney, in 1716, takes an alignment of this mort- 
gage, in which there is a recital, that I90/., the confi- 
deration of the aflignment, was then the full worth of 
the eftate ; and the aflignment, likewife, was made at 
a time when there was a fuit depending between 
particular creditors upon feveral other eftates of 
the mortgagor, in conjunftion with judgment cre- 
ditors at large, and the reprefentatives of the mort- 
gagor. Saunders was in pofleflion, too, of another 
mortgage in 1688, upon the fame eftate as was fub-i 
jzSc to the judgment in 1698, and the mortgage 
in 1707. 

.Xosd 
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Lord Chancellor, — “ Saunders lhall not be allowed 
to tack the two mortgages together, viz. that in 
** 1688, and the other in 1707, fo as to defeat inter- 
" mediate incumbrancers between the years 1688 and 
“ 1698, and yet the mortgage in 1767 lhall have re- 
“ lation back to the judgment in 1698, and, by con- 
folidating them together, lhall entitle Saunders td 
“ receive the fum due upon that judgment prior to 
creditors after the year 1698 : but as to money re- 
ported due fince the year 1707, Saunders is to be 
“ paid only in priority to creditors fubfequent to 
170/. 

“ The rule of the court, as to prior incumbrancers 
taking in a fubfequent incumbrance, fo as to tack it 
“ to the prior, is, where he is a bond yWe purchafer of 
" the puifne incumbrance, without notice of interme- 
“ diate ones : but herci the puifne incumbrance was 
bought in while there was fuch a Us pendens as will 
make Saunders a purchafer with notice. 

“ The words in the recital of the allignmeht of the 
mortgage in 1716, that 90/., the conlideration 
money, was the full worth of the eftate at that timei 
naturally .imply, that there were other immediate 
“ incumbrances ; and, thereforcj to give launders the 
benefit of tacking both mortgages, would be con- 
trary to his own intentions, for, at the time he took 
“ the allignnient of this puifne incumbrance, he muS 
“ know the eftate was worth no more, from the very 
words of the recitah 


Vide Ch. jfi 
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“ If a prior mortgagee takes an alHgn^nt of a third 
“ mortgage, as a truftee only for another perfon, he 
“ lhall not be allowed to tack the two mortgages to- 
“ gether, to the prejudice of intervening incumbran- 
“ cers. If this was permitted, a mere ftranger pur- 
** chafing the third mortgage, by declaring he bought 
“ it in truft only for the firft mortgagee, might tack 
both together, and defeat all the other incumbran- 
** cers. 

** The reafon why a mortgage may be tacked to a 
“ "judgment, is this, becaufe the judgment creditor, 
** by virtue of an elegit^ may bring an ejeflment, and 
“ hold upon the extended value ; and, as he has the 
“ legal intereft in the eftate, the court will not take it 
from him : but this holds only where the fame per- 
“ fon has both judgment and mortgage in the fame 
“ right, and. not where he . has the judgment in his 
♦* own right, and the mortgage in another right, as a 
** truftee only. 

Where there is a prior mortgagee who has a puifne 
“ incumbrance, a fecond mortgagee fliall not redeem 
“ the prior, without redeeming the puifne at the fame 
time ; and the reafon is, becaufe the legal eftate is 
** in the firft mortgagee ; and this court will not take 
«« iway that benefit from him, provided he had no 
notice of the fecond at the' time he bought in the 
** puifne one. 

** Where a prior incumbrancer, by mortgage, judg- 
** ment, or ftatute ftaple, has a bond likewife from 
8 « the 
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“ the mortgagor, the mortgagor, in his life-time, may 
“ redeem the mortgage, without paymg off the 
bond debt : otherwife as to the heir at law, becaufe 
the moment he redeems the eftate, it (hall be aflets 
♦* in his hands ; and, for this reafon, the court com- 
“ pels him to difcharge the bond as well as the mort- 
“ gage. 

Where there are feveral incumbrancers upon an 
** eftate, as in the prefent cafe, and the prior incum- 
“ brancer has a bond likewife, he cannot infift upon 
being paid both, which would be a prejudice to the 
puifne incumbrancers ; but his bond lhall be p6ft- 
** poned to all other incumbrancers, whether by mort- 
“ gage, judgment, or ftatute ftaple ; for he has not 
the fame equity againft a puifne incumbrancer as 
“ againft an heir at law, who is liable in refpcd of 
“ affets, 

“ An agent, truftee, heir at law, or executor, pur- 
“ chafing a puifne incumbrance, as againft another in- 
cumbrancer, lhall be paid no more than what he 
gave for this incumbrance ; otherwife as to a prior 
“ creditor, who bond fide buys in a puifne incumbrance, 
** though he did not give the full value for it : the 
rule is laid down generally, indeed, by Lord Chan- 
cellor Jeffreys f in the cafe of Williams v. Springfield, 
as well with regard to creditor and creditor, a$ to 
*< truftees, heir at law, or executor : hut I cannot fay 
that I remember any decree in this court, fubfequent 
“ to this cafe, where it has been laid down as a general 
rple, but has been much more narrowed fmce, and 
L 3 “ holds 
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holds only, as I obferved before, with regard to. 
agent, truftee, heir at law, or executor/’ 

§ 39. The Lord Chancellor, lince Hilary term then 
preceding, had ordered this caufe to ftand over, to 
fearch the regifter’s book for the cafe of Ridout v. Lord 
Plymouth^ which had been mentioned at that time as an 
authority in point ; but, being looked into, it did not 
appear to be at all finiilar to the prefent ; in which, 
the queftion is, whether a mortgagee who lent a fur- 
ther fum upon bond, flioulJ be allowed to tack it to 
his mortgage, in preference to other creditors under a 
trufl: for payment of debts created by the will of the 
piortgagor ? 

Lord Chancellor.-r- “ I have confidered th.is cafe, 
and am inclined to think the morigagee fliall not be 
“ allowed to cack the bond to the mortgage, with regard 
“ to the heir of the mortgagor. The reafon why he 
“ fhall not redeem the mortgage without paying the 
“ bond likewife, is to prevent a circuity, becaule the 
“ moment the eflate defeends upon him, it becomes 
" aflets in his hands, and liable to the bond. A dc- 
“ vifee, too, of the mortgaged premifes for his own 
“ benefit, is fubjed): to the fame rule, fince the flatute 
of fraudulent devifes made in favour of bond cre- 
ditors, 

“ But this is a devife in truft for payment of debts, 
and the defeent is confequently broke ; fo that, as 
^ I am at prefent advifed, I am of opinion the mort- 
can have no priority with regard to his bond, 

but 
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“ but as to that, muft come in fro rata with the reft 
“ of the creditors under the truft. But, if the coun- 
“ fel for the mortgagee have an inclination to be heard 
“ on this point, it (hall ftand over.” 

The Attorney General of counfel for him faid, he 
thought the point was too ftrong againft the mortgagee 
to be maintained ; and the court thereupon made an 
Immediate decree accordingly. 

§ 40. Upon further direftions, the only queftion Lowtliian v. 
was, whether Mr. Carforth, a creditor by mortgage of 
Andrew Wbelpdalc deceafed, and alfo a bond creditor 
for 1834/. 3 s. fliould tack his bond debt to his mort- 
gage againft other fpecialty creditors. 

Lord Chancellor. — “• The only reafon why the 
“ mortgagee can tack his bond to his mortgage, is to 
“ prevent a circuity of fuits ; it is folely matter of ar- 
“ rangement for that purpofe ; for, in natural juftice, 

“ the right has no foundation. The principle explains 
“ the rule ; and, therefore, it can go no further : the 
“ creditors having another fpecific fecurity cannot 
“ give him, in juftice, any priority for a lien that is 
“ fubfequent. There being no foundation in juftice, 

“ the only queftion is, whether the court is in the 
“ praftice of doing it ; and it has not done it in any 
“ cafe, but that of the heir, and merely to prevent 
“ circuity.” 

§ 41. With refpe£b to the time in which a redcrap- Nq precife 
tion is allowed, it i§ held that mortgages are not 

L 4 within tlon. 
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within the ftatutes of limitations ; and the courts of 
equity have not laid down any general rule when the 
length of pofl'eflion of the mortgagee fliall bar the 
mortgagor’s right of redemption, as they confider that 
lands are ufually mortgaged for much lefs than their 
real value ; and that when a mortgagee receives his 
principal, intereft, and coils, he cannot complain of 
an injury. 

§ 42. But it being extremely difficult for a mort- 
gagee, who has been long in pofleffion, to make out 
an account of the profits he has received, the Court of 
Chancery has frequently determined, by analogy to 
the ftatutes of limitations, that where the mortgagor 
has fuffered the mortgagee to continue for 20 years 
in the quiet and uninterrupted pofleffion of the lands 
mortgaged, the right of redemption iliall be prefumed 
to be deferted. 

§ 43., In 13 Car. 2. upon a claim of redemption, 
it was pleaded, that 20 years had elapfed fince the 
mortgage had been forfeited ; and that the land had 
defeended to the heir at law of the mortgagee, who 
had fold it.— The plea was held good. 

§ 44. In 29 Car, 2. upon a rehearing, before Lord 
Keeper Bridgman, affiiled by Vaughan and Turner 
Juftices, concerning the redemption of a piortgage, 
made upwards of 40 years before, his lordihip de- 
clared, that he would not relieve a mortgagor after 20 
years, as the ftatute of limitations had adjudged it rea- 
fonable to limit the right of entry to that period; 

and 
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and it was beft for equity to follow the law as near 
as poilible. 

§ 45. Although there be a decree to redeem and 
account, yet if it be not profecuted within 20 years, 
no redemption will be allowed. 

§ 46. One St. John mortgaged certain lands in 
1639, to Sir Richard Holford, who entered into pof- 
t'cflion of them. In 16^3, a bill was brought by the 
mortgagor for redemption, and a decree obtained, to 
redeem ^and account : but he dying, the fuit was re- 
vived by his three daughters; and in 1672, another 
decree was obtained to account. The plaintiff having 
purchafed from the daughters of St. ^uhn feveral 
lands, and among the reft their equity of redemption, 
brought his bill in 1700 to redeem : but the bill was 
difmiffed. 

§ 47. The ftatute of limitations may be pleaded in 
a cafe of this kind to a bill for redemption, as was 
fettled by Lord Hardwicke after a good deal of dif- 
cuflion. 

§ 48. The Court of Chancery,- in farther imitation 
of the common law, has allowed of feveral exceptions 
to this rule. 

Thus, it has been determined, that where the negleft 
to claim a redemption has arifen from infancy, co- 
verture, imprifonment, or abfence from the realm, 
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a pofTeilion of 20 years ihall not operate as a bar to 
redemption. 

§ 49. Alice Cornel^ being feifed in fee, according 
to the cuflom of the manor, of copyhold lands, flie 
and her hulband mortgaged the premifes, by furrender, 
to Dr. Mountford, for 30 /. The premifes being for- 
feited, by non-payment of the mortgage money. Dr. 
Mountford took pofleffion thereof, and difpofed of 
them to Joan his wife for life, the reverfion to the de- 
fendant. Ann Cornel lived 26 years after the mort- 
gage was made, and then died, leaving the plaintiff 
her fon and heir, who brought his bill to redeem. 
'I'he defendant infilled that the plaintiff ought not to 
redeem the mortgage, being of fuch long ftanding, 
and the premifes having been conveyed away to a 
ftranger. But the court decreed a redemption, on ac- 
count of the difability of Alice Camel the mortgagor. 

§ 50. On a demurrer to a bill to redeem a flale 
mortgage, where the mortgagee appeared by the bill 
to have been in poffelTion above. 20 years, the court 
held the defendant need not plead the length of time, 
but might demur ; and that no redemption Ihould be 
allowed in fuch cafe, unlefs there was an excufe by 
reafon of imprifonment, infancy, or coverture, or by 
having been beyond fea, and not by having abfeonded, 
which is an avoiding or retarding of jullice. But 
there did not feem to be any certain time, when the 
length of poffeffion of the mortgagee fhould bar the 
mortgagor’s right of redemption j but as 20 years 
6 ’ would 
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would bar an entry or ejedlment, abftrafting from the 
excufes above mentioned, there was the fame reafon 
for allowing it to bar a redemption j and the demurrer 
was allowed by Lord King. 

§51. The fame rule was agreed in another cafe by Bdcli v. 
Lord T >xlbot, who likewife declared it to be his opinion P 

(tii-jugh ihe cafe was afterwards compromifed) that Wms. 287 r,. 
whticas the Court of Chancery had not in general 
thought proper to exceed 20 years, where there w'as 
no difability, in imitation of the firll claufe of the fta- 
tute of limitations ; fo, after the difability remoxed, 
the time fixed for profecuting in the provifo, w'hich 
was I o years, ought, in like manner, to be obferved, 

§ 52. Where 20 years have elapfed after the mort- 2 Vern.419, 
gagee’s entering into pofleflion, no legal difability in ^ 
the perfon entitled to redeem will preferve the right of 
redemption ; nor will a legal difability have any cfFefl 
where the time began to run againlt the anceftor. 

§ 53. The plaintifFs father had mortgaged the Knowles t. 
eftate in queftion in 1686. Ten years after, this 
mortgage was affigned over to the defendant, who, by 315-. 
agreement, was then let into poffeffion, and had con- 
tinued fo ever fince. 

The mortgagor had been feveral years dead, leav- 
ing the plaintiff’s father, his eldell fon and heir, of full 
age, who died in 1714, leaving the plaintiff, his fon 
and heir, about 1 2 years of age, who brought his bill 
for an account, and to bh let into a redemption of the 

eftate. 
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eftate, of which the defendant had been in poSeS!c»i 
33 years ; fo that he greatly overpaid both his prin- 
cipal and interefl. 

The Lord Chancellor difmifled the bill, and ordered 
it to be entered down as one of the reafons of fuch 
difmiflal, that the plaintiff had no remedy, by eje£t- 
ment at law, to recover the pofleffion, being barred by 
the ftatute of limitations ; and he thought that a rea- 
fonable guide for a court of equity to follow; and 
though the plaintiff was an infant at his father’s death, 
yet the 20 years had elapfed before, when there was 
no infancy, and, therefore, would afterwards run on 
againfl infants, 

5 54. As the difficulty of accounting is the principal 
reafon that courts of equity vdll not allow a mortgage 
to be redeemed, after the mortgagee has been 20 years 
in poffeffion ; when that objedtion is removed, by an 
account having been fettled, within 20 years, the right 
of redemption will be thereby preferved. 

§ 55. A mortgage, after 40 years poffeffion in the 
mortgagee, was held to be redeemable, upon the foot 
of a Hated account, and an agreement for turning 
interefl into principal ; and the decree was affirmed by 
the Houfe of Lords. 

§ 56. Any acl of the mortgagee, by which he ac- 
knowledges the tranfadlion to be a mortgage, within 
20 years from the time when a bill is brought to re- 
deem, will preferve the right .of redemption, As if the 

mortgagee 
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mortgagee devifes the money in cafe the mortgage 
fliall be redeemed, or brings a bill to foreclofe, or 
takes notice in his will, or in any other deliberate a£l, 
that he is only a mortgagee. 

§ 57. In a modern cafe. Lord Thurlow is reported 
to have faid, — “ I take it that a man taking notice by 
“ a will, or any other deliberate aft, wherein he recites 
“ that he is a mortgagee, either of thofe circumftances 
“ will take the cafe out of the rule, that a mortgagor 
“ ihall not redeem after 20 years.” 

§ 58. A bill was demurred to, becaufe it was for 
the redemption of a mortgage after the mortgagee had 
been 41 years in poffellion. But it being proved that 
the mortgagee had promifed to allow a redemption 
14 years before the bill was filed, a redemption was 
decreed. 

§ 59. It follows, from this principle, that where the 
mortgagee fubmits to be redeemed, no length of time 
will be a bar. 

§ 60. A bill was brought to redeem, where the 
mortgagee had been in pofTeflion for 2 5 years. The 
defendant, as it was a family affair, fubmitted to be 
redeemed, notwithftanding the length of time. 

'LoxAHard’wicke faid, he faw no colour for redemption, 
but on the defendant’s fubmiffion, he decreed an ac- 
count of what vtas due, and direfted the plaintiff to 
pay the lame ia fix months after the mailer’s report j 

and 
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and thereupon the defendants were to convey; but 
in default, the bill was to be dilnnjOfedj without 
colts. 

§ 61. Where no particular period is appointed for 
payment of the mortgage money, a redemption will 
he decreed at any time : for it is the duty of courts, 
both of law and equity, to effectuate the agreement 
of the parties* 

§ 62. On a bill to redeem a mortgage, the defen- 
dant demurred, becaufe it appeared that the mortgage 
was 60 years old ; but the demurrer was over-ruled, 
it appearing to have been agreed, that the mortgagee 
fhould enter and hold until he was fatisfied, which was 
in the nature of a We/cb mortgage ; and, in fuch a cafe, 
length of time was no objeftion. 

§ 63. One Davids made a mortgage of lands in 
Wales, by leafe and rcleafe, to one Reynolds and his 
heirs, in confideration of 300 /. ; and the provifo waSj 
that if Davids, his heirs, or affigns Ihould, bn Michael- 
mas 170a, or any Michaelmas day following, pay to 
Reynolds, his heirs or affigns, the fum of 300 U and all 
arrears of rent or intereft which Ihould be then due, 
the conveyance was to ceafe. It was decreed, that this 
was in the nature of a conditional purchafe, fubjeft to 
be defeated, on payment by the mortgagor or his heirs 
of the fums ftipulated, on any Michaelmas day, at the 
ele£tion of the mortgagor or his heirs ; fo that there 
was an everlafting fubfilling right of redemption, de- 
fcendible to the heufs of the mortgagor, which could 

nbt 
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not be forfeited at law Uk^ other mortgages ; and, 
therefore, there could be no equity of redemption, or 
any occafion for the alliftance of a court of equity* 

But the plaintiffs might even at law defeat the con* 
veyance, by performing the terms and conditions of 
it, which were not limited to any particular time, but 
might be performed on any Michaelmas day to the end 
of the world. 

S 64. One Palmer^ by leafe and releafe, and fine, Yates r. 
in 1699, conveyed two houfes to William Humbly zndi 
his heirsj until he Ihould have received by the renfs 
and profits thereof 50/., then to the ufe of James 
Plumer for life, Ssfr. 

The mortgagee entered, and continued in pofleffion 
upwards of 40 years ; and, upon a queftion, whether 
thofe two houfes were then redeemable. Lord Hard- 
wicke held they were, and that no bar arofe from the 
length of time. His lordfhip faid, there was no doubt, 
if this mortgage had been made in the common form, 
and fubjefl to a forfeiture upon non-payment, the length 
of time would have been a bar, the courts of law and 
equity fquaring their rules by the ftatute of limitations. 

But this was a conveyance of the inheritance for fe- 
curing the fum of 50 /. advanced by Humbly , in trull 
that he Ihould continue in polTellion till, by pcrcep* 
tion of the rents and profits, he lliould be fatisfied his 
principal and intcrell. Now, there never could be a 
forfeiture under this deed, for the mortgagee Uras only 
in the nature of a tenant by elegit^ and, as foon as his 
principal and intercH was fatisfied, by being paid off, 

or 
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or by perception of the rents and profits, the eftate 
cez.kA in Hambly y zrA Plumer, or his reprefentatives, 
might have maintained an ejeftment : nor would any 
bar have arifen from length of time, unlefs the ftatute 
of limitations had run by the mortgagee’s continuing 
hi poffeffion 20 years after the money had been paid 
off. His Lordfliip faid, he did not fee this cafe at all 
differed from a Welch mortgage, though he did not fay 
but there were circumftances which might create a bar, 
even in that cafe. But in common Welch mortgages, 
on tendering principal and intereft, they may come 
into the Court of Chancery for redemption at any 
time. The firft objection was, that it was liable to all 
the mifchiefs in common cafes, and was a breach of 
the rule laid down in Chancery by way of analogy to 
the ftatute of limitations. But to this, the anfwer was, 
that there was nothing for the ftatute of limitations to 
operate upon ; for here was no forfeiture. Indeed, 
after an account was taken, if it fhould appear that 
the mortgage was fatisfied by perception of the rents 
and profits twenty years ago, and that the mortgagee 
had continued in poiTeflion ever fince, the ftatute of 
limitations would run. The fecond objeftion was, 
that it was unreafonable the mortgagee fhould be a per- 
petual bailiff to the mortgagor. But that would not 
hold here, for the mortgagee takes the eftate fubjeft to 
a perpetual account, and the court ought not to relieve 
him from his own contract and agreement. 

. His lordfliip was therefore of opinion, that the 
plaintiff was entitled to redeem, upon the common 
terms of paying principal, intereft, and cofts, and to 

have 



Title XV. Mortgage, Ch. ill. § 64, 65. ' 1 61' 

have an account of what had been received, and what 
r emain ed due ; and was not obliged to bring an cjeft- 
ment for the poffeffion, but fliould have a decree for it, 
after the mortgage was reported to be fatished. 

§ 65. The cafe of Hartpole v. Waljh^ in the Houfe Hanpole v. 
of Lords, 1 740, 5 BrowrCs Pari. Ca. 267, does not 
contradict this doCtrine. 

In that cafe, Robert Hartpole, in confideration of 
600 /., conveyed certain lands, by feoffment, to Oliver 
Waljh in fee, fubieCt to redcnyjtion on payment of •the 
money at any laft day of July or December. 

By a fubfequent deed, Hartpole, in confideration of 
2,300 conveyed the premifes comprifed in the for- 
mer deed, and alfo other premifes, to Waljh, and co- 
venanted for himfelf and his heirs, that whenever WalJ}, 
his heirs or afligns, fhould give him 1 8 month’s no- 
tice in writing, requiring payment of the faid 2,300 /., 
that then Hartpole, his heirs or affigns, fhould pay the 
faid 2,300 /. within i8 months after fuch requeft. 

After a period of too years had elapfed, the heir of 
the mortgagor filed a bill for redemption, which was 
difmiffed, and the decree of difmiiTal affirmed in the 
Houfe of Lords, upon the ground (1 prefume) flated 
in the refpondent’s printed reafons, that the fecond 
mortgage deed, comprifing all the mortgaged premifes, 
put it in the power of the mortgagee, or his reprefen- 
tatives, to afeertain and limit the time of redemption, 
by demanding the mortgage money. And fuch de- 
VoL. II. M mand 
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maiid was admitted to have been made by the fon of 
the mortgagee. Therefore, from that time, the mort- 
gage, whatever it was originally, became of fuch a 
nature as made the equity of redemption liable to a 
foreclofure, either by a decree, or great length of time. 

§ 66. Where the mortgagor continues in poflelfion, 
no length of time will bar the equity of redemption. 
And even a poffeffion of part of the mortgaged pre- 
mifes will preferve the right to redeem. 

§ 67. A perfon in 1687, mortgaged a fet of cham- 
bers in Grafs Inn, but continued in poflellion until 
1700 ; at which time, an order of the Bench was made 
to deliver pofleflion to the mortgagee, who entered 
into part, but as to the remainder, the mortgagor con- 
tinued in pofleflion until 1708, leaving the plaintiflf an 
infant. A bill was brought to redeem in 1726; and 
it was fo decreed at the Rolls, and affirmed by Lord 
King, who faid nothing was more clear, than that, if 
the mortgagor was in pofleflion of any part, he Ihould 
be admitted to redeem the whole as being in poflfeflion 
thereof, and part he could not feparately .from the 
whole, therefore, he fhould redeem the whole. 

§ 68. Where any fpecies of fraud has been praftifed 
by a mortgagee, at the time when the mortgage was 
made, a court of equity will interfere, and give relief, 
notwithftanding a pofleflion of 20 years. 

§ 69. A., for a fmall fum of money, mortgaged 
lands to B., and to deceive the mortgagor, it was ex- 
V prefled 
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prefled that the redemption Ihould be made with A*%. 
own money, and in his life-time. A*%. neceflities drove 
him abroad, where he died. B. afterwards devifed 
the money, if the mortgage fliould be redeemed. On 
a bill exhibited to redeem, length of time was objefted, 
41 years having elapfed. But the court decreed a re- 
demption, faying, there was fraud in the original 
agreement, for the words, “ to be paid with his own 
“ money,” were thrown in to make A. imagine it could 
not be done otherwife. 

§ 70*. On the other fide, if the mortgagor be gmity 
of fraud, he will thereby lofe his equity of redemption ; 
for by the ftatute 4 and 5 William and Mary, c. 1 6., it 
is enabled, that if any perfon lhall borrow money, ^e. 
or become indebted for any other valuable confidera- 
tion, and for the payment thereof fhall voluntarily give 
a judgment, ftatute, or recognizance, and ftiall after- 
wards borrow any other fum of money, or for any 
other valuable confideration become indebted to fuch 
other, and for fecuring the repayment and difcharge 
thereof, lhall mortgage lands to the fecond lender, or 
to any other perfon in truft for him, and lhall not give 
notice to the mortgagee of fuch judgment, Ssfr. in writ- 
ing, before the execution of the faid mortgage or mort- 
gages, fuch mortgagor lliall have no benefit in the 
equity of redemption of the lands mortgaged, unlefs 
fuch mortgagor or his heirs, upon notice given by the 
mortgagee in writing, under his hand and feal, atteftcd 
by two witnefles, of fuch former judgment, 'bfc. lliall 
within fix months pay off and difcharge the fame, and 
caufe the fame to be vacated and difcharged. And if 
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any perfon who (hall once mortgage lands for a valu- 
able cbnfideration, fliall again mortgage the fame lands, 
or any part thereof, to any perfon, the former mort- 
gage being in force, and lhall not difcover in writing 
to the fecond mortgagee, the firft mortgage, fuch mort- 
gagor lhall have no relief or equity of redemption 
againfl: the fecond mortgagee ; provided that this aft 
fliall not extend to bar any widow of any mortgagor of 
her dower, who did not legally join with fuch hulband 
in fuch mortgage, or otherwife lawfully exclude hcr- 
felf. 


Stafford v. 

* Selby, 

2 Vcrn. 589. 


S 71. It has been determined on the conftruftion of 
this ftatute, ifl:. That if a mortgage becomes irredeem- 
able by this ftatute, it will remain fo in the hands of 
an aflignee, though affigned in confideration of the 
principal, intereft, and cofts due thereon : 2d, If a 
fubfequent mortgagee redeem fuch a mortgage, he fliall 
hold the eftate irredeemable: 3d, If there are more 
lands in the fecond mortgage than in the firft, that 
feems to be a cafe omitted out of the ftatute. But 
the adding an acre or two fliall not exempt it, for that 
may be a contrivance to evade the ftatute. 
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TT is a rule in equity, where a perfon dies leaving a 
variety of funds, one of which mull be charged 
with a debt, that the fund which received the benefit 
by the contradling of the debt Ihould make fatisfaclion. 
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In confequence of this maxim, it has been long 
fettled, that if a perfon borrows money on mortgage, 
and dies leaving a real and perfonal eftate, without 
fpecifically charging either of them with the payment 
Cope V. Cope, thereof, his perfonal eftate fhall be firft applied towards 
* ® 449- payment of the mortgage ; becaufe the perfonal 

eftate was increafed by the money borrowed : and, 
therefore, it is a general rule, that the executor of a 
mortgagor is compellable to redeem a mortgage for 
the benefit of the heir, even though there ftiould be 
no covenant for the payment of the mortgage money. 


Ante, cTi. 3. 
J P. Wms. 
292^ 


§. 2 . In the cafe of Hou-'eU v. Price, it was contended, 
that the perfonal eftate of the mortgagor was not fub- 
je<ft to the payment of the mortgage ; becaufe it was 
a conditional fale between the mortgagor and mort- 
gagee. — That the mortgagee ftiould have the land until 
the mortgagor or his heirs ftiould pay the money. — 
That it was in the eleftion of the mortgagor whether 
he would pay it or not, nor would any action of debt 
lie for it. The court, however, decreed, that the 
perfonal eftate ftiould be applied in payment of the 
mortgage. 


Even in § 3. The perfonal eftate is liable to the payment 

Dev°fee°^* of a mortgage, in favour of a devifee or hares fa£lus, 
Pockley y. as Well as in favour of a hares natus, although there 
f VerZ’36. “o o*' covenant for payment of the money. 


Kingv. King, 
3 P. Win*. 
359- 


§ 4 . Thomas Kmg, having freehold and copyhold 
lands, mortgaged the copyhold for 550 /. ^e after- 
wards devifed this copyhold to his nephew and his 

heirs ^ 
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heirs ; and after all his debts paid, he devifed the reft 
of his eftate real and perfonal to his fon and his heirs, 
and appointed him executor. It was determined by 
Lord Chancellor Talbot, that the perfonal eftate of the 
mortgagor was liable to the payment of this mortgage, 
though there was no covenant or bond for the pay- 
ment of it. 

§ 5. It was formerly held, that there was a diverfity Popley v. 
between an hares foElus and a devifee of particular 
lands. But it was determined by Lord Nottingham, » Atk. 436. 
that a> devifee of particular lands Ihould have, the 
benefit of redemption by the perfonal eftate, as fully 
as the hares fa 6 lus. 

% 6 . Although a perfon Ihould make a difpofition A Difpofiiion 
of his perfonal eftate among his relations, yet it will 
be applied in payment of a mortgage. For the Court wU not alter 
will fuppofe the intention of the teftator to have been, ^ 
that only the refidue of his perfonal eftate, after pay- Darby, 
ment of debts, fhould go to his relations, unlefs a con- Ca. 506. 
trary intention evidently appears. Infra. 

§ 7. Where a teftator charges his lands with the Nor a Charge 
payment of his debts, this will not exonerate his per- 
fonal eftate : for fuch a charge can only be intended ^ 
for the pxrpofe of creating an additional fund, in cafe 
the perfonal eftate fhould not be fufficient. 

§ 8. Lord Hardwicke has faid, “ I know of no au- Bridgmaav 

thority where the words, I make my real eftate 
“ liable to pay my debts, will exempt the perfonal 

M 4 eftate. 
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eftate, without any fpecial exemption of perfonal 
** eftate : nor has the court ever faid, that perfonal 
eftate fliall be applied only to pay legacies, and not 
the debts. Nor will making a particular eftate in 
land, liable to pay debts, exonerate the perfonal 
“ eftate, becaufe it is the natural fund for payment 
“ of debts. Suppofe a man devifes a real eftate, liable 
to the payment of debts, and, fubjeft to thofe debts, 
gives it over to another, or what remains after pay- 
“ ment of debts, which is all one; if there are not 
“ exprefs words to exempt the perfonal eftate, it fliall 
“ Jie firft applied.” 

§ 9. Where a term of years is created for the pur- 
pofe of raifing a fund to pay debts and legacies, yet 
this will not exempt the perfonal eftate. 


Cook V. 
Gwavas, 
cited 9 F^dod. 
187. 

Ancaftcr v. 
Mayer, 

I Bio. R. 454. 


§ 10. A perfon demifed lands to truftees for 500 
years, upon truft for himfelf for life, and after his 
death, upon truft out of the rents and profits to pay 
his debts, legacies, Ssfo. It was decreed that the per- 
fonal eftate fhould be applied in exoneration of the 
real. 


Level V. 
Lancafter, 

2 Vern. i8j. 


§ ir. It is the fame where a provifion is made by 
way of truft of the inheritance of lands to pay debts, 
the perfonal eftate will ftill be liable : and, therefore, 
where lands were devifed to a perfon for payment of 
debts, the perfonal eftate was direfted to be firft ap- 
plied for that purpofe. 


§ xa. Where 
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§ 1 a. Where the perfonal eftate is deficient, the Lands de- 
produce of lands devifed for payment of debts will be o^Debts 
applied towards fatisfying the money due on i^ortgage. ^ 

Mortgages. 

§ 13. A teftator devifed his lands at H. to Bartholomew 

May in tail, remainder over, thofe lands being then in 
mortgage for 1,300/.; and devifed other lands to 
Thomas May, fubjeft, however, to the payment of his 
debts, in cafe his perfonal eftate, and other eftates de- 
vifed for that purpofe, fhould not prove fufficient to 
fatisfy all his debts. 

Lord decreed, that the 1,300/. muft be 

paid as a debt of the teftator out of the perfonal eftate, 
or if that Ihould prove deficient, then out of the real 
eftate fo devifed, 

§ 14. A teftator began his will by direfting, that Serle v. 
his executor Ihould pay and difeharge all his juft debts, 
and that he .fhould raife fufficient to pay the fame. He 386. note, 
then devifed his manor at Godalmin, to Jane Styles, 
and her heirs, at the age of 21, or marriage, fubjeft 
neverthelefs to the incumbrances that were or fhould 
be upon it at the time of his deceafe ; and in the mean 
time, and until fhe fhould arrive at her faid age, or 
marriage, the rents, iflues, and profits to be paid by 
his executor into the hands of her father or mother. 

He then devifed to his brother, Leonard Child and his 
heirs, the reverfion of the manor of W, fubjeft never- 
thelefs to the payment of fueh of his debts as fhould 
remain unpaid. And all the reft of his real and per- 
fonal eftate, not thereih-before fpecifically difpofed of. 
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he derifed to yohn St. Eloy his hoirs and affigns, in 
truft to fell the fame, and thereout to pay his debts and 
general legacies ; and in cafe there Ihould be any de- 
ficiency, and that any of his debts and legacies Ihould 
remain unpaid, then he charged the fame on the re- 
verfion and inheritance of the manor of W. and thereby 
direded the faid Leonard Child and his heirs to pay 
off the fame. 

It was faid, that the lands in Godalmin^ which were 
mortgaged for 500/. to one Hunty being devifed, fubjcd 
to the incumbrances thereon, the devifee muff take them 
€um onercy and be contented to pay off the mortgage. 

Mafter of the Rolls, contra . — The devife of the 
effate, fubjed to the incumbrance, is no more than 
what is implied, for the teftator could not do it other- 
wife ; but when the teftator devifes other lands to pay 
his debts, this muft be intended all his debts, and con- 
fequently the debt by mortgage of Godalmin is part of 
thofe debts which are to be paid off out of the money 
arifing by fale of the truft eftate ; and this is the 
ftronger by the teftator’s having appointed the rents 
and profits during the infancy of his god-daughter to 
be paid to the infant’s father, for the foie ufe of the 
infant, which is as much as to fay, that they lhall not 
^o or be applied in difcharge of the mortgage. And 
although the infant, by her own bill, had fubmitted to 
pay off the mortgage, yet his Honor faid, he muft 
take care of the infant, and not fuffer her to be caught 
by any miftake of her agent j wherefore the infant was 
dire£ted to amend her bill. 


The 
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The bill having been amended, and the caufe coimng 
on to be heard before the M after of the Rolls, his 
Honor declared, that all the debts and general legacies of 
the teftator were by his will to be paid out of his perfonal 
cftate, and the real eftates devifed to the defendants, 

St. Eloy and Child ; and that the mortgage of the de- 
fendant Hunt on the eftate devifed to the plaintiff, was 
to be taken as one of thofe debts ; and this decree was 
afterwards affirmed, on appeal to Lord King. 

§ 15. A perfon being feifed in fee, and having bor- Galton ▼. 
rowed a fum of money, gave a bond for it, and alfo a ^^^^434. 
mortgage. Soon after, he made his will, and devifed 
the eftate which he had mortgaged, together with an 
eftate which he held for three lives, to his wife, and 
made her his foie executrix. 

The teftator afterwards purchafed the reverfion in 
fee of the leafehold eftate, and died without republifh* 
ing his will. 

The queftion was, whether the eftate, of which the 
teftator had purchafed the reverfion in fee, (fo that the 
devife of it was revoked), Ihould be applied in the 
hands of the heir at law towards paying off the mort- 
gage on the other eftate. 

Lord HardmekOf at firft, thought the devifee was not 
entitled to fuch exoneration, but, after taking a year’s 
time to confider of it, he changed his opinion, and 
decreed, that the lands which defeended to the heft 
at law, ihould be applied in payment of this mortgage, 

The 
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^^T’he cafe of the heir at law was not fo hard as it at 
firft appeared ; for it was not the intention of the 
teftator, that the heir fhould take any part of the 
eftate ; and it was a mere accident that threw a part 
upon him, viz. the ignorance of the teftator that it 
was neceflary, after purchafing the fee-fimple of the 
Icafehold eftate, to republifh his will. 


Twpfdale v. 
Coventry, 

1 Bro. K. 
240. 


§ 1 6. Sir Robert Worjley being feifed in fee of feve- 
ral eftates, fubjeft to mortgages which he had made, 
and being alfo feifed in fee of eftates in the IJle of Wight ^ 
made his will, reciting himfelf to be feifed of the,eftites, 
fubjeft to incumbrances, and devifed the mortgaged 
eftates in ftrift fettlement, and devifed the eftates in the 
IJle of Wight to truftees for 21 years, in truft to pay 
feveral annuities, and after payment thereof, to pay all 
his bond and book debts, in cafe his perfonal eftate 
ftiould not be fufftcient to pay the fame, and alfo all 
his legacies and annuities j and fubjeft thereto and fuch 
other payments, as they Ihould make to any other 
perfon by virtue or in purfuance of any deed by him 
alone, or, together with his fon, executed, he directed 
the truftees to account for all the remainder of the 
rents and profits of the premifes fo devifed to them 
for the faid term, to fiis coufins fmes and Robert 
Worjley. 


It was decreed by Lord Thurlow, that the rents and 
profits of the truft term fhould be applied in difcharge 
of the mortgages. His Lordfhip faid, he made his 
decree with great reluctance, from finding himfelf 
obliged to charge the truft; terra of 5 1 years with the 

payment 
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payment of the incumbrances. Had the queftion Rood 
upon the words, bond and book debts only, it might 
have admitted of fome doubt ; but the misfortune was, 
that, by the fubfequent claufe. Sir Robert had direfted 
his truftees to pay all his debts, annuities, legacies, b’r. 
and a ftill greater misfortune was, that he had made 
his executors, executors in truft, and had made the 
term a joint fund with his perfonal eftate. 

§ 17. It is, however, in the power of a tedator to 
exempt his perfonal eftate from the payment of money 
due on*mortgage, by fubftituting his real for his per- 
fonal eftate. 

§ 18. J.S. devifed all liis manors to truftees, and 
their heirs, immediately out of the rents and profits, 
or by fale or mortgage of the premifes, or any part 
thereof, to raife and levy money for payment and fatif- 
faftion of all his juft debts ; and if there ihould be a 
furplus of lands or money, that to be his fitters jointly, 
and their heirs ; and gave all his perfonal eftate to his 
wife, whom he appointed executrix. The Lord Chan- 
cellor took notice, that the debts were more than the 
perfonal eftate amounted to, and, therefore, the tefta- 
tor muft have meant that Ihe Ihould have it exempt 
from debts, or he meant nothing j and there was, in 
this cafe, no room to make a dift'erent conftruCtion. 

. § 19. Sir William Leman, poffefled of a real and 
perfonal eftate, the real eftate incumbered by feveral 
mortgages of his anceftors, made his will, in which he 
fays j “ I defire all my ‘debts may be difeharged by my 

executors. 


A Perfon 
may exempt 
his perfonal 
Eftate. 


Bam field r- 
W yndham^ 
Free, in Cha* 
lOI. 


Leman t. 
Nevvnham, 
I Vef. 51. 
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“ executors, I mean thofe only of my own contrafl:- 
“ ing, not thofe heavier debts charged by my femily.” 
He then gave feveral legacies, and his perfonal eftate 
to his mother, whom he made executrix, defiring her 
to pay all his jufi; debts exaflly. 

One of the queftions in this cafe, was, whether the 
perfonal eftate was exempted from payment of the 
mortgages, which were created by the teftator’s ancef- 
tor ; and it was decreed by Sir William Fortefeue M. R., 
that the words of the will were fufficient to exempt the 
perfonal eftate. 


Webb V. 
Jones, 

1 Bro. Rep. 
60. 


§ 20. A teftator devifed his real eftate to be fold, 
and the money to arife by the fale to be applied to pay 
mortgages and other debts, the refidue to be added to 
his perfonal eftate. 


It was contended, that thefe words were not fuffici- 
ent to exonerate the perfonal eftate ; that in order to 
be fo, there muft be a deftinatlon, as to the eftate to 
be fold, for the mere purpofe of the payment of debts. 
Here was only a diredion in tranJitUy and the words 
did not neceffarily imply that the perfonalty was to be 
exonerated. The truftees were not, under this devife, 
bound to fell the eftate immediately : yet the debts 
muft be immediately paid : that muft be out of the 
perfonal eftate. 

Sir Lloyd Kenyon M. R. — have no doubt about this 
cafe : the general rules are very clear, that the per- 
fonal eftate is the fund firft liable j and that the 

teftator 
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teftator cannot exonerate it without fubftituting an* 
other fund. But there is no magic in words; no 
peculiar form of expreffion is neceflary in order to 
exonerate the perfonal eilate. If the intention of the 
teftator be evident to exonerate the perfonalty, it muft 
be exonerated. Here the intention is beyond all 
doubt. The teftator has diredted the relidue to be 
added to the perfonal eftate, but according to the con- 
ftrudion contended for, that would be gone. 

§ 2 1. In a modern cafe. Lord Thurlow laid down the Ancafier ». 
following rules refpefting this doftrine. — ill, “ That ^Bro’Rcp. 
“ the perfonal eftate is liable in the firft inftance to 462- 
“ payment of the debts. But, in exception to this, it is 
“ agreed that the teftator may, if he pleafes, give his 
perfonal eftate as againft his heir, or any other re* 

“ prefentative, clear of the payment of his debts ; and 
“ then it becomes a queftion, what is the mode of ex- 
preflion to give the perfonal eftate exempt from fuch 
“ payment, when the rule of law is that fuch eftate is 
** firft liable. Perhaps it might have been not unwife 
** to have adopted the rule laid dovra in Fereges y. 

“ Robinforiy that the teftator muft ufe exprels words 
“ for that purpofe ; but it is impoffible to abide by the 
" opinion given in that cafe, confiftently with the rules 
“ in other cafes. The fecond rule is, that where there 
“ is a declaration plam, that fliall ftand in lieu of ex- 
“ prefs words : This rule has been laid down fo long, 

“ and aded upon fo conftantly, that if other Judges 
“ were to put the conftruftions of wills upon other 
“ grounds, how wife foever it might have been origin- 
“ ally to have done fo*, it would be very unwife to 
4 “ make 
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“ make the adminiftration of juftice take a courfe con- 
“ trary to former rules. Therefore if there be a de- 
** claration plain, or manifeftation clear, fo that it is 
“ apparent upon the face of the will that there is fuch 
** a plain intention, the rule then is, not to difap- 
“ point, but to carry fuch intent into execution. But 
“ ihould not fuch intention manifeftly appear, there is 
not a Angle cafe which does not take it for granted, 
that the perfonal eftate is by law the firft fund for 
“ the payment of debts.” 

A fpecific 5 22. A fpecific difpofitlon of a chattel will ex- 

Gift of a • r u • r J • r 

Chattel will onerate it from being apphed in payment or money 
exonerate it. mortgage. 

Oneal v. § 23. A perfon being feifed of a real eftate in fee 

Wms *693^* which he had mortgaged for 500 /. and poffefled of a 

leafehold, devifed the former to his eldeft fon in fee, 
and gave the latter to his wife, and died leaving debts 
which would exhauft all his perfonal eftate, except the 
leafehold given to his wife. The queftion was, whe- 
ther, there being as ufual a covenant to pay the mort- 
gage money, the leafehold premifes devifed to the wife 
ihould be liable to difeharger the mortgage. 

The Mafter of the Rolls, after taking time to con- 
fider of it, and being attended with precedents, de- 
cree^, that as the teftator had charged the real eftate 
by this mortgage, and, on the other hand, fpecifically 
bequeathed the leafehold to his wife, the heir ihould not 
difappoint her legacy, by laying the mortgage debt 
upon it, as he might have done, had it not been 
9 fpecifically 
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fpedfically devifed ; and although the mortgaged pre- 
mifes were alfo fpecifically given to the heir, yet he to 
whom they were thus devifed, mull take them cum 
onere, as probably they were intended. 

§ 24. The rule, that the perfonal ellate lhall be firft Exceptions s 
applied in payment of mortgages, is founded on the charge was 
principle, that the debt is originally a perfonal one, 
and the charge on the real eftate is merely a collateral 
fecurity. But where the charge was originally on the 
real eftate, the rule is not applied ; for in fuch cafes, 
the mortgage muft be paid out of the land itfelf, and 
not out of the perfonal eftate : for the collateral per- 
fonal fecurity is not to-be reforted to, until the princi- 
pal, which is the land, fails. 

§ 25. Lord Coventry, being tenant for life under his Coventr}' v. 

' father’s will, with a power to fettle a jointure, cove- 
nanted, on his marriage, to fettle a jointure of 500/. 
a year on his intended wife, in pux’fuance of his power, 
or otherwife. I.ord Coventry died, without having 
executed, his power. 

One of the queftions, in this cafe, v/as, whether the 
perfonal eftate of Lord Coventry ought not to be firft 
applied tow^ards fatisfaclion of this covenant. 

It was held, that Lord Coventry’s covenant bound the 
land, and could not be conlidercd as creating a debt ; 
and, therefore, there could be no application of the 
perfonal eftate. 


VoL. II. 


N 


And, 
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And, in a fubfequent cafe, Sir Jofepb yekyll, after 
ftating this cafe, faid, “ It was contended that the 
“ Countefs ought to refort to the perfonal eflate, for 
“ that here were no particular lands covenanted to be 
“ fettled ; and^thc covenant was to fettle lands of 500 /. 

per annum purfuant to the power, or otherwife : but 
“ decreed by Lord Chancellor Macclesfield, with the 

affiftance of the Judges, that this covenant did bind 
“ the land ; and that the words, or otherwife, were in- 
“ tended in favour of the jointrefs for her further fe- 
“ curity, in cafe the power fhould fail, or prove 
“ deficient ; and if fo, they were not to be made ufe 
“ of to her prejudice.’* 

§ 2 ( 5 . Richard Freeman, on his marriage, covenanted 
to fettle certain lands, to the ufe of himfelf for life, 
remainder to his intended w’ife for her jointure, remain- 
der to the firft and other fons of the marriage, in tail 
male, remainder to trullees for 500 years, to raife por- 
tions for daughters j if but one, 5000/. 

Freeman gave a bond in 8oco /. penalty, for the 
performance of this covenant. There was but one 
daughter of the marriage; the hufband furvived the 
wife, and married again, and died inteftate, leaving 
ilfue. 

On a queftion, whether this portion of 5000 /. was 
to be brought into hotchpot, as to the other iifue. Sir 
Jofepb Jekyll faid, “ I do not take this 5000 /. to be a 
“ debt due from the inteftate, or to be paid out of his 
“ perfonal eftate. For though there is a bond for per- 

“ formance 
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formance of covenants from him* yet there is no 
“ covenant for payment of the portion. The cove- 
“ nant is to fettle lands, and to raife a term of 500 
“ years out of them, for fecuring the portion of 

5000 /. 

“ It has been objeded, that, had there been a cove- 
“ nant to pay this portion, this had been like a mort- 
“ gage, and the perfonal eftate fhould have exonerated 
“ the land. This is not like a mortgage ; in 

“ the cafe of a mortgage, the land is only a pledge for 
“ the money borrowed : but here, the original agree* 
“ merit was, that the portion flrould be raifcd out of 
“ that very land.” 

§ 27. Although the perfonin polTeffion of the land 
fliould covenant for payment of the money due under 
fuch a charge, yet it will not fubjeef the perfonal eftate 
of the covenantor, in the firft inftance, to the payment 
of the money ; for fuch a covenant is only confidered 
as an additional fecuritv, and does not alter the nature 
of the debt. 

§ 28. George Evelyn the father, in purfuance of a 
power, mortgaged an eftate whereof he was tenant for 
life, with remainder to his firft and other fons, for raif- 
ing 1500 /. 

Upon an aflignment of this mortgage, George Eve- 
lyn the fon covenanted to pay the mortgage money. 
Upon the death of George Evelyn the fon, it became a 
r^ueftion, wdiether his perfonal eftate fhould be applied 

N 2 to 
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Payment. 
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to pay off the mortgage made by his father, as he had 
covenant'^d to pay it. 

Lord Chancellor King^ aflifteci by Lord Chief Juftice 
Raymond, and the Mafter of the Rolls, was of opinion, 
that the perfonal eftate of the fon fhould not be ap- 
plied to pay off the mortgage made by the father ; for- 
afmuch as the charge was made by George Evelyn the 
father, in purfuanee of his power. That this being 
the original debt of George Evelyn the father, though 
his perfonal eftate, if any fuch were to be found would 
be liable thereto, yet the foil’s perfonal eftate ought not 
to be charged witli the father’s debt ; and notwithftand- 
ing that the fon did afterw ards, on the aftignment of 
the mortgage, covenant to pay the mortgage money, 
yet, fincc the land was the oiiginal debtor, the cove- 
nant from the fon would be confidered only as a furety 
for the land. 


Where the 
Debt was 
rontradted 
hy another. 


§ 2g. Where the debt, altliough perfonal in its crea- 
tion, was contraded originally by another, the perfonal 
eftate of the owner of the defeending lands (hall not be 
applied in payment of it. 


I Salfc. 450. § 3^* Thus, if a grandfather mortgages his eftate, 

* 41 ’' Sind covenants to pay the mortgage money, and the 

lands defeend to his fon, who dies, leaving a perfonal 
eftate, and a fon, the intermediate fon’s perfonal eftate 
fhall not be applied in payment of the mortgage j for 
the debt w'as not contrafted by him j and, therefore, 
his perfonal eftate derived no advantage from it. 


S 31. A cov©> 
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§ 31. A covenant to pay a mortgage created by Although 
another perfon, will not make the perfonal eftate of CovLaat! 
the covenantor liable, in the firft inflance, to the pay- 
ment of the money : for fuch a covenant is only an 
additional fecurity, and does not alter the nature gf 
the debt. 

§ 32. Sir Edward Bagot married the daughter and Bagot y. 
heir of Sir Thomas Wagjlaff^ and for raifmg part of her 
portion, Sir T. Wagjiaff mortgaged part of his eftate 347 * 
for 3500/. and died, leaving Lady Bagot his daughter 
and heir. The mortgagee wanting his money. Sir Ed^ 
ward joined in an afligninent of the mertgage, and 
covenanted, that he, or his v/ife, or one of them, would 
pay the money. In confequence of which, a queftioa 
arofe, whether, by reafon of this covenant, Sir £<:/- 
ward's perfonal eftate (hould be liable to pay the fame. 

It was decreed, that this covenant by Sir Edward 
fliould not oblige his perfonal eftate to go in eafe of the 
mortgaged premifes ; forafmuch as the debt being ori- 
ginally Sir T/jornas VEagJiaff's^ and continuing to be fo, 
the covenant, upon transferring the mortgage, was an 
additional fecurity for the fatisfafliion only of the lender, 
and not intended to alter the debt. 

George DdavaU in 1722, mortgaged lands to IF. C. Shafto v. 

» • T_ • n Shafto, cited 

to lecare payment or 5000 /. wiin interelt at ^per cent.^ 2 P. Wm«. 
and, by will made in 1723, deviled the lands to his 
nephew G. Shafio, in tail male, remainder to the plain- 
tiff in tail male, remainder over, and died foon after. 

*725? G. Shafts fulfered a recovery to Iiiinfelf in 
M 3 fee. 
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fee. The mortgagee calling for his money, W. Gibbons 
agreed to advance the 5000/. at j^per cent, on aflign- 
ment of the mortgage, which was accordingly, by in- 
denture of 4th June afligned to him, with a 

provifo for redemption on payment of the principal and 
intereft at 4 per cent.^ and G. Shafto for himfelf, his 
heirs, executors, and adminiftrators, covenanted with 
Gibbons, that he, his heirs, ^c. fome or one of them, 
would pay to Gibbons the faid principal and intereft in 
manner therein mentioned. In 1779, agreed to 

raife the intereft to 5 per and, by deed, covenant- 
ed with the mortgagees, that the eftate fliould* remain 
a fecurity for the 5000 with intereft at 5 per cent. ; 
and that he, his executors, lye. would pay fuch intc- 
reft for the fame. In January 1 782, G. Shafto died, the 
intereft on the mortgage being then in arrear for about 
ten months. The bill was brought (amongft other things) 
to have the 5000 /. and intereft paid out of the perfonal 
eftate of G. Shafto, or at leaft the arrear of intereft due 
at his death, and the additional i per cent, charged by 
the deed of 1779. But Lord Thurlow was clearly 
of opinion, that the perfonal eftate ought not to dif- 
charge the mortgage, the land being the primary fund. 
His Lordlhip alfo thought, that the intereft muft follow 
the nature of the principal ; and that the contrad for 
the additional intereft, turning upon the fame fubjed, 
muft be in the nature of a real charge. 

§ 33. Although a perfon fliould charge his real and 
perfonal eftate with the payment of his debts, yet this 
will not render his perfonal eftate liable to the payment 
of a mortgage create^ by hjs anceftor. 


Or a Charge 
on the Real 
and Perfonal 
Ellatc. 


§34* l-lyltoi\ 
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§ 34. Hylton Laivfon, being feifed in fee by defcent Lawfon v. 
of an eftate at Cramlington in NarthumberUnd^ and of |^Bro°*Rep. 
other real eftafes, both freehold and copyhold, devifed 3 
the eftate at CramlingUn^ (which was lubjeci: to a mort- 
gage for 1,500/. contrafted by an anceftor), and alfo 
another eftate to be fold ; and charged the fame, and 
alfo all his perfonal eftate with the payment of ' his 
debts : and devifed the refid ue of his real eftate, in truft 
for his brother, in ftrict fettleinent. 

The queftion was, whether the perfonal eftate of the 
teftator was liable to the payment of this mortgage. 

It was decreed by Lord ThurloiVf that the perfonal 
eftate was not liable. 

On an appeal to the Houfe of Lords, it was con- 
tended, I ft, I’hat, although a devifee of a real eftate 
has generally no right to call upon the perfonal eftate 
of the teftator to difincumber the real eftate devifed, 
of any debts not of his own contrading ; yet, where 
there were words in the will which fliewed the teftator's 
intention that his perfonal eftate fhould be applied, a 
court of equity would decree fuch application. 

adly. That in this cafe the teftator’s intention was 
clear, that tins debt, as well as his own debt, fhould be 
difeharged, out of the fund he had provided, for the 
purpofe of carrying the whole real eftate, or what 
fhould remain of it, in the courfe of fucceflion which 
he had preferihed. 

’N4 


On 
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On the other fide, it was faid, ift. That, by the 
efiabliihed rules of equity, the perfonal eftate of the 
tellator, whofe will does not require fuch an application 
of it, is not to be applied in favour of thofe who claim 
his real eftate for the purpofe of exonerating it from 
debts not originally contraded by fuch teftator. Courts 
of equity diftinguifh between the debts of a teftator and 
the debts of his eftate. If the teftator had received 
the money for which his real eftate was pledged, his 
perfonal eftate, having received the benefit of the 
charge made upon the real eftate, would in equity be 
liable to difincumber the real eftate. But if the teftator’s 
anceftor created the charge, the teftator’s perfonal 
eftate not having received any augmentation, at the 
cxpence of the real eftate, could not in fuch a cafe be 
confidered as a debtor to it ; and this held equally, 
whether the teftator was feifed in fee-fimple, or for a 
lefs eftate in the lands charged. This was the true 
principle of all the cafes determined on the fuhjed. 
The circumftance of the teftator’s having been per- 
forially liable was often mentioned, as the ground of 
decifions which have diredled ll.te application of per- 
fonal eftate in exoneration of real ; but there were 
many cafes in which courts of equity had refufed to 
dircdl perfonal eftate to be fo applied, though the 
teftator had entered into covenants, or other perfonal 
engagements, to pay the debt for which the real eftate 
had been pledged by his anceftors, or thofe through 
whom he claimed. Each of thefe principles, however, 
would exempt the perfonal eftate of Hylton Lanvfon 
from being applied towards difeharging this mortgage 

upon 
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upon the Cramlington eftate, which was contraded by 
his father, unlefs the will of Hylton Lawfon required it 
to be fo applied. 

adly. There v^s no cxprefs mention made of the 
debt in Hylton Lawfon*& will, nor any claufe that af- 
forded a proof that he confidered it as his debt. The 
teftator created a fund for the payment of his debts, 
legacies, and funeral expences ; but to apply that fund 
or any part of it in difcharge of the mortgage debt, 
would be to difpofe of it for the payment of a debt 
which -certainly was not his debt, in contemplation 
of law. 

The decree was affirmed. 

§ 35. Where a perfon only purchafes an equity of Where only 
redemption, his perfonal eftate will not be applied to- 
wards payment of the mortgage money, in exoneration ispurchafcd. 
of the real eftate. 

§ 36. Mr. Leigh, the teftator, had purchafed feveral Forreller v. 
eftates fubjed to mortgages, with regard to one of which ^ 
he entered into a covenant for payment of the mortgage 
money, for the purpofe of indemnifying a truftee ; and, 
as to another, which was a part only of an eftate, fubjeft 
to a mortgage ; upon fplitting the incumbrance, both 
parties covenanted to pay their refpedUve fliares, and 
indemnify each other. 

Lord Hardwicke thought thefe covenants would not 
have the effeft of making the mortgages perfonal debts 

of 
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of the teftator, they having been entered into for par- 
ticular purpofes ; and declared his opinion accordingly 
in the decree. 

§ 37. 'John Aynejley purchafed an eftate from William 
Aynejley, which was fubje£t to a mortgage for 2,000 /. ; 
and not having paid off the mortgage, he devifed the 
lands, (together with other real eftates), but fubjeQ: 
neverthelefs to the payment of all his debts, to his fon, 
in ftrifl: fettlement. 

The queftion was, whether the perfonal ertate of 
yohn Ayncjley Ihould be applied in difcharge of this 
mortgage. 

Lord Thurlow faid, this cafe was exactly the fame 
with that of Rochford v. Belvidcrey 5 Bro. Pari. Ca. 
299. where the Houfe of Lords decreed, that the per- 
fonal eftate was liable to the payment of the mort- 
gage ; but, notwilhftanding, his I.ordlhip faid he was 
of a different opinion. The perfonal eftate never was 
liable, nor was the party ever liable to an aftion for 
recovery of the money ; and therefore it ought not to 
be applied in payment of the mortgage. 

§ 38. Where it appears to have been the intention 
of the purchafer of an equity of redemption to make 
fhe debt his own, there his perfonal eftate will be ap- 
plied in payment of the money due upon it. 

§ 39. A perfon agreed to purchafe an eftate which 
"vras in mortgage for 90 /., of which he covenanted to 

pay 
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pay 86 /. to the mortgagee, and 4 /. to the owner of the 
eftate. The purchafer died ; and the queftion was, 
whether the heir at law was entitled to have the money 
paid out of the perfonal eftate of the purchafer. 

Lord Hardwicke was of opinion that he was. ift, It 
was an exprefs contradt to pay, and the reprefentative 
of the mortgagor might maintain an aftion for the 
money : and fo might the mortgagee oblige the mort- 
gagor to let him make ufe of his name to recover the 
money. This was as ftrong a cafe as could well come 
before’ the court. 


2clly, It being' agreed to be part of the purchafe 
money, the heir would (if there was nothing more in 
the cafe) be entitled to have the money paid out of the 
perfonal eftate ; as where one articles to purchafe an 
eftate, and dies before the purchafe is completed. 


§ 40. Where the hufband and wife join in a raort- Mortgage* 
gage of the wife’s eftate, the perfonal eftate of the 
hulband lhall be firft applied in payment of the mort- ^ 


gage. But where the greater part of the money was Brend, 

t , n- j / c . .f . iVerii.ai3, 

borrowed to pay off a debt due from the wife, aum ^ 
fola, the perfonal eftate of the hulband will not be Nanglc,' 
applied. Amb.150. 


§ 41. In a late cafe of this kind, it was decreed Clinton v. 
that the wife, having by a declaration to the executor H^per, 
of her hufband, clearly difclaimed her right, could 201. 
pot require payqaent of him. 


§ 41. Where 
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Title XV. Mortgage. Ch. iv. § 43 — 46. 

§ 42. Where the equity of redemption belongs to- a 
perfon for life only, with remainder in fee to another, 
the general rule is, that the tenant for life lhall pay 
one-third, and the remainder man two-thirds, of the 
money due on the mortgage. 

§ 43. But where the mortgage is not redeemed dur- 
ing the life of the tenant for life, the perfon in remain- 
der cannot compel the reprefentative of the tenant for 
life to contribute towards the payment of the mortgage 
money. 

§ 44. If a tenant for life of an equity of redemption 
pays off the mortgage money, and procures the term 
to be afligned to a truftec for himfdf, and makes im- 
provements and dies, and afterwards the remainder 
man comes to redeem, the reprefentatives of the tenant 
for life fliall have an allowance of two-thirds of the 
lafling improvements, but nothing for the other third, 
becaufe he received the benefit thereof during his life. 
And no interefl fhall be allowed during the life of the 
tenant for life for the money paid, for he is bound tq 
keep down the interefl during his life. 

§ 45. Where the perfon who is pofleffed of the 
equity of redemption has fuch an interefl in the eflate 
that he can fecure the money laid out by him to redeem 
on the eflate, the remainder man will be obliged to 
pay him or his reprefentatives all he has advanced. 

§ 46. A.i tenant in tail of an equity of redemption 
under his father’s will, paid off a mortgage fecured on 

the 
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the eftate by a term for years, but neglefted to procure 
an affignment of the term, and afterwards devifed the 
lands. The remainder man claimed the eftate tail as 
not barred, difcharged of the incumbrance. 

The Chancellor held, that there being a term 
for years in the mortgagee, which ftood out in point 
of law, as it did before, no affignment in law having 
been made thereof, none of the parties before the 
court had the legal eftate, for a conveyance of which 
the plaintiffs came ; and, therefore, that conveyance 
inuft bg upon equitable grounds. That, fo far as it 
appeared, tenant in tail paid it off with his own money. 
That he might have taken an affignment of the term, 
either in truft to attend the inheritance, w’hich would 
have ended the quefticn, or in truft for himfelf, his 
executors, or adminiftrators, which would, notwith- 
ftanding the remainder over, have kept this incum- 
brance on foot for the benefit of his perfonal eftate, and 
thofe entitled thereto ; or that he might have called for 
an affignment of it during his life, if he had difeovered 
this limitation in remainder ; that it might have been 
made for the benefit of his executors, not of the re- 
mainder. But his not doing any of thefe, clearly 
proved that he conceived he had the abfolute owner- 
Ihip of the eftate ; and the court could not decree to 
perfons claiming this, in contradiflion to his apprehen- 
fion and intent, a conveyance of the inheritance, and 
likewife of the term, without making a fatisfaffion to 
the perfonal eftate of the tenant in tail, as that would- 
be contrary to the maxim, that he who would have 
equity muft do equity. ’The plaintiffs were decreed to 

have 
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have the eftate, fubjed to the money paid by the te- 
nant in tail, in difcharge of the mortgage. 

§ 47. Where a perfon who is tenant for life of an 
equity of redemption pays off the mortgage money, his 
reprefentative will be entitled to call on the perfons in 
remainder for all the principal money fo paid- 

§ 48. In all mortgages, it is exprefsly Hipulated, 
that the mortgagor fliall pay intereft for the money 
borrowed. But in confequence of 12 Anne ftat. 2. 
c. 16. f. 1., all affurances for the payment of any prin- 
cipal money to be lent, whereupon there lhall be re- 
ferved or taken above 5 per cent.^ lhall be utterly 
void. 

§ 49. Lord Hardivickc is reported to have faid, that 
if a mortgage be drawn only for 5 per cent.., and the 
mortgagor takes 6, it would be void upon the word 
take in the ftatute. 

§ 50. By the ftatute 14 Geo. 3. c. 79., it was en- 
aded, that all mortgages which lliould be made and 
executed in Great Britain, of or concerning any lands, 
tenements, hci'editaments, ^c. being in the kingdom 
of Ireland, or in any of the Briiijh colonies or planta- 
tions in the Weji Indies, to any of his Majefty’s fubjeds, 
and all bonds, covenants, and fecurities for payment 
thereof, and the intereft thereof, and all transfers and 
allignments thereof, lhall be as good and efiedual as 
if the fame were made and executed in the kingdom, 
ifland, plantation, or place where the lands, Ss’r. fe- 

verally 
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verally lie or are, provided the intercft does not exceed 
6 per cent. 

§ 51. It has been ufual, where the inter eft of money 
lent on mortgage is referved at 5 per cent.y to infert a 
provifo, that if it is punftually paid, the mortgagee 
will accept of 4 or 4^ per cent.y which is allowed to 
be good. But where the intereft referved was 5 per 
cent., with a provifo, that if it was not paid within two 
months after it became due, it fliould be railed to 54- per 
cent., and the intereft was not paid within two months ; 
the Court of Chancery would not allow the mortgagee 
to recover the additional half per cent., becaufe it w'as 
in the nature of a penalty, and therefore relievable in 
equity. 

§ 52. It is faid in fome of the old cafes, that where 
there is a covenant for payment of additional intereft, 
the Court of Chancery will not relieve againft it. But 
this muft be a miftake ; for there can be no differ- 
ence between creating a penalty by provifo, or by 
covenant. 

§ 53. It has been laid down, as a general rule, that 
intereft ftiall not be allowed upon intereft. 

§ 54. Thus, where a mortgagee compelled the 
mortgagor to agree, that the intereft flioulJ be turned 
into principal at the end of every fix months, Lord 
Hardwicke relieved the mortgagor, and faid, that inte- 
reft was feldom allowed to be turned into principal, 
except upon the advance of frefh money j and, even 

then. 
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Title XV. Mortgage. Ch. iv. § 54—58. 

then, it was reckoned an hardihip upon the mortgagor^ 
and an ad of opprefTion. 

§ 55. There are, however, feveral exceptions to 
this rule, ift. When the mortgagee affigns over the 
mortgage to a ftranger bond Jide, with the confent of 
the mortgagor, all money paid by the aflignee, that was 
due to the mortgagee, lhall be confidered as principal ; 
and the aflignee lhall have intereff upon the interefl 
then due, and paid by him, as well as upon the prin- 
cipal originally lent. 

§ 56. 2d, Where an account is regularly flated be- 
tween the parties, it will carry interefl: ; becaufe, in 
fuch a cafe, there is an implied contrad on the part of 
the debtor to pay. 

But this does not extend to cafes where there is no 
fettlement or acknowledgment by the debtor. 

S 57* Where an account is fettled between a 
mortgagor and mortgagee by a mailer purfuant to 
order, and fuch account is confirmed by the court, 
interefl: will be allowed upon interefl, from fuch con- 
firmation, though part of it be in refped of colls. 

§ 58. Where the court enlarges the time for the 
mortgagor, that is a fiivor, for he would otherwife be 
foreclofed ; and it is but jufl and reafonable that he 
Ihould pay for it. 


S 59* On 
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§ 59. On a bill to foreclofe, principal, intereft, and 
tofts, are lumped into one fum by the mafter ; and if 
the mortgagor, or a puifne mortgagee pray longer time 
to redeem, they muft pay intereft for the whole fum. 

§ 60. In the cafe of an infant, intereft is not ge- 
nerally allowed upon intereft, for one of the grounds 
upon which intereft is turned into principal is as a 
punifliment on the mortgagor for the non-performance 
of his contract, which ought not to operate againft an 
infant. But where a benefit accrues to the infant, it 
is otherwife. 

§ 61. y.S. mortgaged his eftate to the plaintiff, and 
died leaving the defendant his daughter and heir, who 
was an infiint, and had nothing to fubfift on but the 
tents of the mortgaged eftate ; and the intereft being 
fuffered to run in arreit three years and a half, the 
plaintiff grew uneafy at it, and threatened to enter on 
the eftate, unlcfs his intereft might be made principal ; 
upon which, the defendant’s mother, with the privity , 
of her neareft relations, ftated the account, and the 
defendant hcrfclf, who was then near of age, figned 
it. And the account being admitted to be fair, it was 
held, that though regularly intereft fhould not carry 
intereit, yet in fome cafes, and upon fome circum- 
ftances, it would be injuftice, if intereft fhould not be 
made principal ; and the rather in this cafe, becaufe it 
was for the infant’s benefit, who, without this agree- 
ment, would have been deftitute of fubfiftence. 


*93 

Neale v. 

Att. Gen. 
Mofel. 246. 


Exception : 
Infants. 

2 Vern. 392, 


Clicftcrfielcl 

V. Cromwell, 
I Ab. Hq. 

2B7. 


VoL. n. 


o 


S 62. AU 



194 

Who are 
bound to 
pay Intercft. 


Cijaphn y. 
Cli' pl’n, 

5 1 . Wins, 

235 * 


Title XV. Mortgage. Ch. iv. § 62—64. 

$62. All perfons felled in fee of lands which are 
in nvortgage, are bound to pay the intereft ; and even 
a tenant for life may be compelled by the perfon in re- 
mainder or reverfion, to keep down the intereft of a 
mortgage ; for, otherwife, it would fall on the perfon 
in remainder or reverfion. 

§ 63. If there be tenant in tail, remainder over, 
fubjeft to a mortgage, and the tenant in tail is in pof- 
fcflion and receipt of the rents and profits, and lets 
the intereft run in arrear, neither the ilTue in tail, nor 
the remainder man, can come againft the tenant in tail 
to compel him to pay the intereft incurred during his 
pofleflion. For in fuch a cafe, courts of law, as well 
as of equity, confider the remainder man or reverfion 
to be in the power of the tenant in tail. 

§ 64. A perfon made a mortgage for years, and 
tlien intailed the eftate mortgaged on himfelf, and the 
heirs male of his body, remainder to his brother in 
tail male, and died, leaving ilfue an infant fon, who 
fuffered the intereft to incur on the mortgage for feve- 
ral years, and died juft before he came of age, leaving 
a perfonal eftate. Whereupon it was objefled, that 
the executors of the infant fon, feeing their teftator 
took the rents and profits of this eftate, ought to keep 
down the intereft, the rather for that he never had it 
in his power to bar the remainder by a recovery. 

Lord Chancellor. — ^ 1 -here is no precedent of a te- 
nant in tail being obliged to keep down the intereft on 

a mort- 
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a mortgage ; a tenant for life is, without doubt, comi* 
pellabJe to do it ; but as a tenant in tail has an eflate 
which may lall for ever, and the remainder over is not 
aflets, nor regarded in law, and, as fuch tenant in 
tail has a power over the ellate to commit any wa/le, 
or fpoil thereon, a court of equity has never enjoined 
him to keep down the intereft. Wherefore, his Lor J- 
Ihip refufed to make any order upon the executors of 
the tenant in tail to pay any arrears of intereft, though 
it appeared there was near 20 years intereft due, and 
though^ in this cafe, the tenant in tail died during his 
infancy, and, confcquently, before it was in his power 
to have barred the remainder by a recovery. 

§ 65. In a fubfequent cafe, it w'as determined, that 
although a tenant in tail of full age, is not obliged to 
keep down the intereft of a mortgage for the benefit of 
the remainder man or reverfioner, yet, that where an 
infant is tenant in tail of lands which are mortgaged, 
and his guardians or truftees are in the receipt of the 
rents and profits, he fhall be liable to the payment of 
the intereft, as far as the rents and profits will extend. 

§ 66 . 'Jane Pitt was tenant for life, with power to 
charge any fum not exceeding 4000 /. on the eftate 
which was limited to her fon, William Pitt, in tail, re- 
mainder to the right heirs of his father. Jane Pitt 
charged the eftate accordingly, and died. William Pitt 
died without iftue, and under age, leaving the intereft 
in arrear. The court determined, that William Pitt 
being an infant, the guardian ought to have applied 
the rents and profits of the eftate to keep down the 
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Title XV. Mortgage. Ch. iv. § 66—69. 

intereft, in difcharge of the incumbrance ; and, there- 
fore, what ought to be done by the guardian, Ihould 
be conlidered as done ; and confequently the real eftate 
difcharged, fo far as the rents and profits in the life of 
the infant would go in difcharge : but if that was not 
fufficient, it was to be an incumbrance on the re- 
mainder. 

§ 67. But if tenant in tail of land, or the hufband 
of a tenant in tail, pays the intereft of a mortgage on 
the eftate tail, neither he, nor any perfon in bis place, 
will be permitted to fct up that as a faft undone ; but 
the remainder man fliall have the benefit of it. 

§ 68. In confequence of the principle, that all mort- 
gages are part of the perfonal eftate, it is now fully 
eftabliflied, that the money due upon mortgage is to 
be paid to the executor. And as in all cafes of mort- 
gages, the money borrowed is the principal, and the 
land the accefl'ary, it follows, that when the debt is 
difcharged, the intereft of the mortgagee in the land 
ceafes. 

§ 69. Where a perfon having a mortgage in fee, 
devifed all his lands and tenements to the plaintiff, and, 
after giving feveral legacies, gave all the refidue of his 
perfonal eftate to (leaving a blank which he never 
filled up) whom he made foie executor. The plaintiff, 
as devifee of all the lands and tenements, claimed the 
mortgage money. But the adminiftratrix infifted, 
that, bj’’ the rule and courfe of the court, where lands 
were mortgaged, the money was accounted part of the 

perfonal 
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perfonal eftate, though the mortgage was in fee, and 
even where the money was made payable to the mort- 
gagee and his heirs : and that the perfonal eftate being 
devifed to the executor, was a good declaration that 
it fliould go to the executor, though void as a devife, 
for want of naming an executor j and, confequently, 
belonged to the adminiftratrix. And it was decreed 
accordingly. 

§ 70. It has been determined, that parol evidence 
of the payment of the debt is admiflible : fo that mort- 
gages may, in fome refpefl:s, be faid not to be within 
the ftatute of frauds. 
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\T^HERE there are feveral rportgages on an eftate, 
they muft be paid according to the priority of 
their refpedlive dates, in purfuance of a rule adopted 
from the civil law ; prior ejl tempore, potior eji 
jure. It fliould, however, be obferved, that mortgages 
are not preferred, in a court of equity, to ftatutes, 
judgments, or recognizances : but each of thefe fecu-j 
rities takes place according to the priority of its date. 


^ a. Where 
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§ 2. Where there are feveral equitable iiiterefts af- 
fe£ling the fame eftate, they will alfo attach upon it, 
according to the refpeftive times at which they com- 
menced ; it being a rule in Chancer)'^, that equity fol- 
lows the law. 

§ 3. But where incumbrances are merely equitable, 
a mortgage of the legal edate to a perfon who has no 
notice of fuch incumbrances, will give the mortgagee 
a priority over them. If, however, any of the equi- 
table incumbrances are excepted, that circumllance 
will give them a priority over thofe that are not ex- 
cepted. 

§ 4. A perfon feifed of an eftate fubjed to feveral 
equitable incumbrances, conveyed it in mortgage, free 
from incumbrances, excepting fome of the equitable 
incumbrances, wliich were later in point of date than 
others. 

Lord Hard'coicke obferved, that fcriveners and bank- 
ers who lent large fums of money on fecuritics, and 
then gave derivative fecurities by declarations of truft, 
might as well be trufted upon their perfonal credit, 
becaufe it was in their power ro defeat all their equi- 
table creditors, by conveying the legal eftate to another j 
and decreed, that the mortgagee was a truftee for the 
excepted creditors, who were, by means of the notice, 
preferred to thofe that were not excepted. 

§ 5. The priority of payment, according to the date 
pf each mortgage, or other incumbrance, may be loft 
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Title XV. Mortgage. Ch. v. § 5-^9. 

by any fraud or artifice of the firft mortgagee, in con-, 
cealing his own mortgage, for the purpofe of inducing 
another perfon to lend money on the fame lands. For, 
in fuch a cafe, the Court of Chancery will give' a 
priority to the fubfequent incumbrancer. 

§ 6. A perfon, who was a counfellor, having lent 
8000/. to upon a mortgage in fee of a manor, and 
on a ftatute, in the penalty of 1 6,000 was after- 
wards confulted by B. as to a loan of 2000 /. to A. 
He encouraged him to lend the money, drew the niort.? 
gage deed, and inferted a covenant, that the eftate 
was free from incumbrances. It was decreed, that JS., 
the fccond mortgagee, flrould have a priority. 

§ 7. A mortgagee was prefent when the mortgagor 
was in treaty for the marriage of his fon with the fa- 
ther of A,, the fon’s intended wife, and the lands 
incumbered, being agreed to be fettled upon this mar- 
riage, to the hufband for life, to the w ife for life, re- 
mainder to the ilfue male and female, it w^as not op- 
poCed by the mortgagee, but he fraudulently concealed 
his mortgage, and, at the fame time, privately allured 
the father of the fon, that he would trull to his per- 
fonal fecurity. It was decreed, that the fon, and the 
ilTue of this marriage, Ihould hold the lands quietly 
againll the mortgagee and his heirs, 

§ 8. But when the party to whom the fraud is im- 
puted was not conufant of the treaty in which the frau4 
was pra^fed, nor in any manner, nor for any fraudu, 

lent 
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lent purpofe, confederating \wth the party praftifing 
the fraud, this principle does not apply. 

§ 9. Thus, if a perfon inteixding to advance money 
on mortgage, applies to a prior incumbrancer, to know 
whether he has any charge upon the eflate, on which 
he intends to lend money, and he denies that he has 
any chiu'ge, he will thereby lofe his priority. But the 
perfon intending to advance the money, or his agent, 
mull inform the prior incumbrancer, that he intends 
to lend money on the lands ; for the prior incumbran- 
cer is not bound to anfwer, unlefs he knows of fuch 
intention, as the queftion may be afked merely to 
fatisfy an impertinent curiofity. 

§ 10. It was formerly held, that if a mortgagee was 
witnefs to a fecond mortgage deed, it would gain to 
the fecond mortgagee a priority. But, in a fubfequent 
cafe. Lord Hardwicke is reported to have faid, that he 
did not think the bare attefting a deed by a perfon as a 
witnefs, would create fuch a prefumption of his know- 
ledge of the contents, as to affeO: him with any fraud 
therein ; for a witnefs is only to authenticate it, and 
not to be privy to the contents. And, in a modem 
cafe. Lord Thurlow is reported to have faid ; “ I do 
“ not leave this as a cafe which I fhould determine ia 
the fame manner ; for a witnefs, in practice, is not 
privy to the contents of the deed,” 

§ II. It has been laid down as a rule in a mo- 
dem cafe, that where a fecond mortgagee is in pof- 
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Title XV. Mortgage. v. § 1 1-— 15. 

feflion of the title deeds, that circumftance will entitle 
him to a priority over the firft mortgagee ; becaufe, 
where a perfon lends money upon mortgage, and does 
not require the delivery of the title deeds, he thereby 
enables the mortgagor to praftife a fraud upon a third 
perfon, 

§ 1 2. This rule is, however, much too general, as 
there are many cafes in which the title deeds cannot be 
delivered up ; and, therefore, it is now fettled, that 
nothing but a voluntary, diftindl, and unjuftifiable con- 
currence on the part of the firft mortgagee to the mort- 
gagor’s retaining the title deeds, lhall be a reafon for 
poftponing his priority. 

§ 13. Thus, where it appeared, that the mortgagor 
obtained poffeflion of the title deeds from the firft mort- 
gagee, upon a reafonable pretence, Lord Cowper dif- 
mifted the bill brought by the fecond mortgagee to 
poftpone the firft. 

§ 1 4. Mr. Fonblanque mentions a cafe, where it ap- 
pearing that the firft mortgagee had required, and was 
aflured by the mortgagor, that he had delivered to him 
all the title deeds. Lord Tburlow held, that there muft 
be a voluntary leaving of the deeds to entitle the fe- 
cond mortgagee to gain a priority, 

§ 15. In another cafe. Lord Thurlow held, that a 
mortgagee of a reverfion, who had not the title deeds, 
ihould not be poftponed to another mortgagee, whofs 

mortgage 
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mortgage was made after the mortgagor had come into 
poiTeilion, and who had got the title deeds, there being 
neither fraud nor grofs negligence. 

§ 16. But when a fecond mortgagee has got poffef- 
fion of the title deeds, a court of equity will not take 
them from him, unlefs the firft mortgagee pays him 
his money. 

§ 17. If a perfon mortgages his lands by a defeOiive 
conveyance, and afterwards mortgages them, by an 
affurance that is good and efFe£lual, to a perfon who 
has nO notice of the defective conveyance, the fecond 
mortgage will prevail, becaufe that carries the legal 
eftate. And equity will not interfere where both par- 
tis are equally innocent. 

§ 1 8. Copyhold lands were mortgaged, but without 
a fmrender. They were after\vards mortgaged to an- 
other perfon, and furrendered to him. The fecond 
mortgagee was admitted, and brought his ejeftment j 
and the firft mortgagee brought his bill to be relieved. 
The Mafter of the Rolls, on folemn agreement, dif- 
mifled the bill with cofts ; and held, that equity would 
not fupply the defeat of a furrender, againft a perfon 
who came in by title, upon furrender of the fame 
premifes. The cafe was reheard before Lord Cowpevy 
yrho was of the fame opinion, and took this difference, 
that when there are two perfons that have equal equity, 
then thofe that have the legal title fhall prevail j be- 
caufe there is no equity to take from fuch perfons the 
title that they have gained at law. 
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§ 19. But if a perfon mortgages his land by a de- 
feftive conveyance, and there be fubfequent debts, 
■which did not originally affeft the land, there the de- 
feat of fuch conveyance will be fupplied in equity 
againfl; incumbrancers, who afterwards acquire a legal 
title to the land. For, fince the fubfequent incum- 
brancers did not originally take the lands for their 
fecurity, nor had an intention to affedt them, when 
afterwards the lands are affedied, and they come in 
under the perfon who was obliged in confcience to 
make the fecurity good, they will not be allowed to 
(land in his place, but will be poftponed to fuch de- 
fediive conveyance. 


Burgh V, 
Francis, 

1 Ab. Eq. 
520. 5 Bac. 
hh- 41. 


§ 20. Henry Francis, father of the defendant Henry, 
in confideration of 400 /. money lent, by feoffment, 
17th yuly 1665, mortgaged to the plaintiff’s teftator 
in fee, a piece of ground called Pursjicld, in the parifh 
of Gibs, but made no livery thereon, and covenanted for 
him and his heirs, that he was lawfully feifed in fee of 
the premifes, and for quiet enjoyment, free from in- 
cumbrances, againll him and his heirs, and all perfons 
claiming under him, with covenant for further affur- 
ance within feven years. Henry Francis the father, 
borrowed of the teftator 77 /, on bond, and promifed, 
that the mortgaged premifes Ihould be fecurity for it, 
Henry Francis the father, in 1670, made his will, and 
thereof made Henry Francis the fon executor. The 
teftator Robert Burgh died, and the plaintiff Eleanor 
proved his will/ The defendant Henry Francis con- 
feffed feveral judgments on bonds entered into by his 
father, (to wit), feven judgments, as heir, and one 
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as executor to his father. One of thefe feven judg- 
ments was obtained by Heymatiy a defendant, on an 
adion brought the firft or fecond day of Hilary term 
1670, for 400/., and all the other judgments were 
entered about the fame time. This caufe came on to 
be heard by Sir Heneage Finch Lord Keeper, affifted by 
Judge Wildy who declared that the court was fully 
fatisfied that the plaintiff ought to be relieved ; and that 
the faid judgments ought not to incumber the premifes 
till the mortgage money was fully paid ; wherein the 
court did not ground its opinion upon the manner of 
obtaining the judgments, all in the term, and moll of 
them together, nor on the fpecial way, whereby the 
heir charged the lands by pleading ricn per defcent, nor 
on the priority of the tcjle of the original, on which 
the judgments were grounded : but upon the true na- 
ture of the cafe, the court declared, that the debt due 
by mortgage did originally charge the lands, which the 
bonds did not, till they were reduced to judgments j 
and it ought not to be in the heir’s power, by con- 
fcfllng judgments, to charge the lands, in prejudice to 
that equity ; and the rather becaufe of the covenant 
for further affurance : and though the mortgage was 
defedlive in law', for want of livery, yet equity, which 
fupplied that defect, charged the lands ; and though 
the creditors had no notice, yet they Ihould be bound 
in this cafe, becaufe they were put in no worfe con- 
dition than they ought to be, viz. to be pollponed to 
the mortgage. Therefore it was decreed, that the de- 
fendant Henry, the heir, fhould convey to the plaintiff, 
or her affigns in fee, ’in manner as a mailer Ihould 
direct, but redeemable on the payment of the faid 400/. 

due 
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due on the former defedlive mortgage j and the prd- 
mifes to be held quietly againll the plaintiffs, and all 
claiming under them, fmce the date of the mortgage ; 
and he who has the equity of redemption may, in con- 
venient time, bring a bill to redeem j and, in default 
thereof, the now plaintiffs may bring one to forcclofe ; 
and a perpetual injundlion was alfo awarded to quiet 
the plaintiffs, and their afligns in poffeffion, againfl all 
the defendants, and the aforefaid incumbrances, and 
to ftay all proceedings at law ; but the plaintiffs to 
have no cofts of this fuit, unlefs fome come to re- 
deem ; then the now plaintiffs to have all cofts of this 
and fuch fuits, as was ufual in the redemption of 
mortgages. 

Taylor V. § 21. A. fuiTcndered a copyhold eftate, by way of 

* Vern. 564. mortgage, for money lent, but the furrender was not 
prefented. A. became a bankrupt, and his aflignees 
were admitted to the copyhold, and brought their 
ejeftment. The mortgagee brought his bill in Chan- 
cery to be relieved. The court decreed a perpetual 
injunction in behalf of the mortgagee. For though it 
was faid that the creditors of the bankrupt were equally 
valuable as the mortgagee, and having the title at 
law, they ought to be preferred, yet it was over-ruled j 
becaufe the other creditors of the bankrupt did not 
lend on the credit of the land, as the mortgagee did. 
And therefore when fuch creditors come under the 
bankrupt to charge the land, they ought to ftand in 
his place, and come under the fame obligation of con- 
fcience, to make good the defective fecurity. 


9 
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§ 22. One of the great objeds of the common law 
was, to proteft and fecure honeft purchafers, who 
had long been in pdffelfion of lands. It is to this prin- 
ciple that fines and non-claim, defcents which take 
away entries, and collateral warranties, owe their 
origin and effects. The courts of equity, whofe duty 
it is to follow the rules of the common law, foon 
adopted the fame doftrine ; and laid it down as a rule, 
that an honeft purchafer or mortgagee, (who is a pur- 
chafer pro tanto), without notice of any defefl: in his 
title, or of any incumbrance on the eftate, at the time 
of his ^mrchafe, fhall not have his title impeached in 
equity. Neither fiiall he be compelled to difcover any 
writings or other things which may weaken his title: 
nor will the Court of Chancery take any advantage 
from him, by which he may defend himfelf at law. 
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§ 23. In confequence of thefe principles, it has 
been long fettled by the Court of Chancery, that if a 
perfon purchafes an eftate, or advances money upon a 
mortgage of it, without having any notice, at the time 
of his purchafe or mortgage, of any incumbrance af- 
fecting it, and afterwards finds out that there are in- 
cumbrances, and, upon fuch difeovery, obtains a con- 
veyance of an outftanding legal eftate, prior to the in- 
cumbrance fo difeovefed, to a truftee for himfelf, the 
Court of Chancery will not interfere, to fet afide fuch 
incumbrance ; fo that he will be thereby effectually j Ab. Eq. 

fecured from the mefne incumbrancer. For the cir- 

’ Wms. 491. 

cuinftance of his purchafing without notice, gives him 
equal equity with the ipefne incumbrancer, and, by 
obtaining a conveyance of the outftanefing legal eftate, 

he 
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he acquires a title at law ; fo that he comes within the 
maxim, that, where equity is equal, the law muft 
prevail. 

§ 24. Befides, the perfon who has the mefne incum- 
brance, having only a title in equity, cannot prevail 
againft one who has an equal title in equity and the 
legal eftate ; it being alfo a maxim in Chancery, that^ 
In aqiidli jute mcl'tor eji conditio pojfidentis. And Lord 
Keeper Finch obferves, that precedents of this kind 
are very ancient and numerous, where the court has 
refufed to give affiftance againft a purchafer, either in 
favor of the heir, or the widow, the fatherlefs, or cre- 
ditors, or to one purchafer againft another. 

§ 25. One Etiglijh mortgaged the manor of Wijhat 
for 1 000/., and afterwards acknowledged a ftatute to 
the mortgagee for 800 /. Englijb mortgaged the fame 
lands fome time after for 700 /., and, laftly, mortgaged 
them to one Lee for 200 /. Lee had no notice of the 
former incumbrances when he lent his money, but 
having difeovered the mortgage for 700 /., he pur- 
chafed in the preceding mortgage and ftatute. And 
the queftion was, whether he fhould by that means 
protect himfelf againft the mortgage for 700 /. 

The Lord Keeper, affifted by Lord Chief Baron 
tiale^ and Juftice Rainsfordy held, that Lee might- 
make ufe of thefe incumbrances to proteft his own 
mortgage, as he had both law and equity on his fide j 
for, firft, he had the legal title, by having purchafed 
in the preceding mortgage and ftatute ; and, ftcondly^ 

he 
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he had equal equity with the mortgagee for 700/., by 
having lent his money without notice of any preceding 
incumbrance. And Lord Chief Baron Hale obferved, 
that this point had been determined by the Court of 
Exchequer, in one Shelley’s cafe; and Sir H. Finchy 
counfel for Lee, cited Primate v. yackfon. Grove v. 

Grove, and Mrs. Calamy’s cafe, ill all which the Court 
of Chancery had determined, that a purchafer, or a 
sriortgagee for a valuable confideration, without notice, 
who took in a precedent incumbrance, Ihould thereby 
protect his eftate againft any perfon who had a mort- 
gage fubfequenr to the fir ft, and before the laft mort- 
gage, although he had purchafed in the incumbrance 
after he had notice of the fecond mortgage. 

§ 26. It is the Tame where a mortgagee can obtain Higgon v. 
an affignment of a ftatute, recognizance, or judgment ; 
for, in that cafe, he will be entitled to extend the lands, i49- 
or take half of them on a W'rit of elegit, and, by that 
means, hold them until he has received all that is due 
upon the ftatute, or other fecurity fo purchafed, and 
alfo on his mortgage, before the fecond mortgagee can 
receive any thing. 

§ 27. There were firft, fecond, and third mortga- Edmunds t. 
gees, who had all lent their money without notice. ^ 

The third mortgagee hearing of the two former fecu- ‘ 

rities, bought in the firft incumbrance, which was a 
fatisfied judgment. And it was ftrongly infifted at the 
bar, that though the trade of buying in incumbrances 
had been formerly countenanced, yet that it was, in 
truth, a thing againft confcience, and contradi&)ry to 
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many eftabliihed rules of law and equity. Lord Keeper 
North faid, he wondered the counfel laid their Ihoulders 
to a point that had been fo long fettled, and received 
as the conftant courfe of Chancery. It was true, there 
had been ftrong arguments ufed againft the unreafon* 
ablenefs of this pratlice, and there might be likewife 
ftrong reafons brought for the mtuntaining of it ; and 
fo was at firft a cafe very difputable : but being once 
folemnly fettled, as it was in the cafe of Marjh v. Lee, 
he would not no^ fuffer that point to be ftirred. 

§ 28. Where a claufe is infcrtcd in a mortgage deed, 
by which the lands are made a fecurity for any farther 
fums which fhall be borrowed by the mortgagor from 
the mortgagee, a fubfequent loan will be confidered 
as part of the original tranfaftion, ^ and will have a 
priority over a fecond mortgage although fubfequent to 
fuch fecond mortgage, and although the firft mortga- 
gee had notice of it, at the time when he advanced 
his money. 

§ 29. A. mortgaged to B. for a term of years to 
fecure a fum of money already lent, and alfo fuch other 
fums as B. fhould afterwards lend or advance to him. 
^A. made a fubfequent mortgage to C, for a certain 
fum, with notice of the firft mortgage, and then the. 
firft mortgagee, having notice of the fecond mortgage, 
advanced a farther fum. The queftion was, upon 
what terms the fecond mortgagee fhould redeem the 
firft mortgage. 
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Lord Cowper . — ^The fecond mortgagee lhall not re- 
deem the firft mortgage, without paying all that is 
due, as well the money lent after, as that before the 
fecond mortgage was made : for it was the folly of 
the fecond mortgagee, with notice, to take fuch a 
fecurity. 

§ 30. If a purchafer buys in an old incumbrance i Vern. 52, 
firft, and afterwards purchafes the inheritance, the 
confequence will be the fame ; provided the purchafer 
had no notice of the prior incumbrance at the time of 
his puf chafe. 


§ 31. A mortgagee (hall not protect himfelf by N'^onc but 
taking a conveyance from a truftee, after notice of the ivithuut 
truft, for, in that cafe, he becomes himfelf a truftee. 

Tit. 12, 


532. Ann Bayly being poflefled of a term for years, Saunders v. 
made a voluntary fettlement thereof, in truft for herfelf ^Vern*. 271 
for life, remainder to her daughter Ifabella Barnes for 
lifej remainder to the children of IfabellahYM.r. Barnes 
her then hufband. Ifabella mortgaged the lands in 
queftion to the plalniiff, who pretended he had no 
notice of the fettlement. But, having afterwards got 
notice of it, he procured an affignment of the tern#^ 
from the truftees. 


The court faid, that though a purchafer may buy in 
an incumbrance, or lay hold on any plank to protect 
himfelf, yet he lhall not proteft himfelf by thfc taking 
a conveyance from a truftee after he had notice of the 
truft : for, by taking a conveyance with notice of the 12. 

Pa truft, 
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truft, he himfelf became the ti*uftee, and muft not, to 
get a plank to fave himfelf, be guilty of a breach of 
truft. 

§ 33. If the firft incumbrance only extends to part 
of the eftate comprifed in the latter mortgages, it will 
only proteft the part thus comprifed. But if the firft 
incumbrance extends to eftates not conipriled in the 
fubfequent mortgages, the puifne mortgagee fliall hold 
all the eftates until he is fatisfied. 

§ 34. A perfon mortgaged the manor and fedlory 
of D. to yf., and afterwards mortgaged the rectory to 
jB., without notice of the mortgage to A., and then 
B. purchafed in a precedent incumbrance, on both the 
manor and redory. The queftion was, when B. had 
received all the money due on the firft fecurity ; whe- 
ther he Ihould receive any more profits of the manor, 
or only keep the incumbrance on foot to proted the 
redory. This was argued before Lord Keeper Finch, 
in the prefence of Wild and Tivifdcn •, and the two 
Judges held, that B. fliould not receive the profits of 
the manor after the firft incumbrance was fatisfied, be- 
caufe he had taken the redor)' only for his fecurity of 
lhat fum ; and it would be uurcafonable to give him 
a fecurity beyond what he had in his original inten- 
tion. But the Lord Keeper overruled it; for that, 
when he had purchafed the precedent incumbrances, 
which comprehended both the manor and the redory, 
and were forfeited at law, it was but reafonablc that 
the eftate ftiould not be taken away by the mefne in- 
cumbrancer in a court of equity, which by no inethods 

cQuld 
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c ould be evicted at law, unlefs the perfon who fought 
relief would do equity, and pay the whole money due 
on both fecurities. 

§ 35. It has been long fince eftabliflied as a rule In Afeough v. 
Chancery, that where a mortgagee buys in incumbran- 1 Vcin. 66. 
ces to proteft his eftate at law, on compofitions, he fhall 
be allowed the full money due on fuch incumbrances ; 
and the fame fhall not be redeemed by the mortgagor 
or his heir, without full payment of all the money due 
on fuch incumbrances, without regard to the beneficial 
bargains and compofitions made by fuch purchafer. 

§ 36. A diflinftion is, however, made in cafes of 

this kind, between a flranger and a truftee or heir at 

law. For w'here an heir or truftee bu3^s in an incum- Darcy v. 

brance, he fhall be allowed no more than w^hat he 

' IV ern. 45. 

really paid for it, iinlefs he bought it to protedl: an incum- Id. 335, 
brance to which he himfelf was entitled. But where a * 
ilranger who has an incumbrance on an eftate, buys 
in another fecurity to proteft his own, he lhall not only 
holdittillhehasfatisfied his own debt,and has reimburfed 
himfelf the money paid for the incumbrance he bought 
in, but even till he has received all the money and 
arrears of intereft due on the fecurity fo bought in. 

§ 37. In the cafe of judgments or ftatutes, it is laid 2 P. Wms. 
down by Sir "Jofeph Jekyll, that if a puifne mortgagee, 
without notice, buys in a prior judgment or ftatute, 
and that judgment or ftatute is extended upon an elegit, 
at a value much under the real, the mefne mortgagee 
ftiall not make the puifrfe mortgagee, who has got in 

P 3 fuch 
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fuch judgment, account otherwife or for more than the 
extended value ; nor will the Court of Chancery give 
any relief againft the judgment or llatute, but leave 
the mefne mortgagee to get rid of them as well as he 
can at law. 

538. It is laid down by Sir Jofeph Jekyll^ that where 
a firft mortgagee advances a farther fum of money to 
the mortgagor upon a ftatute or judgment, he flialj 
retain againft a mefne mortgagee, till both the mort- 
gage and ftatute or judgment be paid ; becaufe it is to 
be prefumed, that he lent his money upon the ^ftatute 
or judgment, as knowing he had hold of the land by 
the mortgage, and, in confidence, ventured a farther 
fum on a fecurity, which, thoi gh it pafi'ed no prefent 
intcreft in the land, yet muft be admitted to be a lien 
thereon. But this is only allowed where the firft mort. 
gagee lent the money on the judgment, before he had 
notice of the fubfequent incumbrance. 

5 39. Where a mortgagee has tacked a judgment 
to his mortgage, he fliall not be confined to the penalty 
of the judgment, but (hall be entitled to intereft upon 
the debt fecured by judgment, though it exceeds the 
penalty down to the time the principal is paid off. 

§ 40. A creditor by judgment, ftatute, or recog- 
nizance, cannot, by buying in an old mortgage, tgek 
it to his judgment, fo as thereby to gain a prefc. 
rence to his judgment over a fubfequent mortgage} 
becaufe a judgment creditor does not advance his 
money upon the credit of the cognizor^s real eftate. 

§ 44. A puifne 
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5 41. A puifne judgment creditor bought in the firft 
mortgage, without notice of the iecond mortgage, 
when he lent his money on the judgment. And the 
queftion was, whether this puifne judgment creditor 
Ihould tack and unite his judgment to the firft mort- 
gage, fo as to gain a preference on his judgment before 
the mefne mortgage. 

Sir Jofeph Jekyll held, that the judgment credited 
Ihould not tack or unite the firft mortgage to his judg- 
ment, and thereby gain a preference. For one can- 
not call a judgment creditor a purchafer, nor has fuch 
creditor any right to the land : he has neither jus in re, 
nor ad rem ; and, therefore, though he relcafes all his 
right to the land, he may extend it afterwards. All 
that he has by the judgment, is a lien on the land, but 
non cotyiat, whether he ever will make ufe thereof ; for 
he may recover the debt out of the goods of the cogni- 
zor by fieri facias, or may take the body, and then, 
during the defendant’s life, be can have no other exe- 
cution : befides, the judgment creditor does not lend 
his money upon the immediate view or contemplation 
of the cognizor’s real eft ate, for the land afterwards 
purchafed, may be extended upon a judgment ; nor is 
he deceived or defrauded, though the cognizor of the 
judgment had before made twenty mortgages of all hie 
real eftate, whereas a mortgagee is defrauded or de- 
ceived if the mortgagor, before that tin>e, mortgaged 
bis land to another ; and it is fuch a fraud as the Par- 
liament takes notice of, and punifties by foreclofing 
fuch mortgagor, who mortgages his land a fecond 
time, without giving notice of the firft mortgage; and, in 
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that refpeft, this cafe differed from a puifne mortgagee’s 
buying in the firft mortgage. His Honor further ob- 
ferved, that though the rule of equity had been fo 
fettled, it was not, however, without great appearance 
of hardfliip ; for ftill it feemed reafonable, that each 
mortgagee Ihould be paid according to his priority, and 
hard to leave a fecond mortgagee without remedy, who 
might know, when he lent his money, that the land 
was of fufficient value to pay tlie firft mortgage, and 
alfo his own, to be defeated of a juft debt by a matter 
inter alios a 6 la, a contrivance between the firft mort- 
gagee and the third, was great feverity ; but this had 
been fettled upon folemn debate in the cafe of Marjh 
Ante. v. Lce^ wherein that great man Sir Mattkew Hale, 

(then Chief Baron), was called by the Lo«d Chancel- 
lor to his affiftance. 


A Term 

aflignt-d to 
attend, 8cc. 
rn:»v be got 
in by an In- 
cumbrancer. 

Tit. 12. c. 3 


§ 42. The nature of outftanding terms, and the 
diftindlion between terms in grofs and terms attendant 
on the inheritance, has been already explained. And 
in a modern cafe it has been determined, that although 
a term has been affigned upon an exprefs truft to at- 
tend the inheritance ; yet if a fubfequent incumbrancer 
gets an affignment of fuch a term to a truftee for him- 
felf, it will protect him againft all mefne incumbrances, 
in the fame manner as if it had been a term in grofs. 


Wilknighby g George Willoughby, the plaintiff yane’& huf- 

V, 

wi!l(,ug!iby, band, being feifed in fee, fubjefl: to a mortgage term 

r'l'i TA 

763 years, 12th November 1718, in confideration of 

and previous to his marriage with the plaintiff, entered 
into articles for fettling the eftate to the ufe of himfelf 

for 
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for life, then for fecuring a jointure to the plaintift’, 

Jane, of 350 /- per annum, remainder to the firft and 
other fons of the marriage in tail male, remainder to 
George Willoughby in fee, with power to charge the 
premifes by deed or will with 3000/. for younger 
children’s portions. A fettlemcnt was made 24th 
March 1719, in purfuance of the articles, and 17th 
Auguji 1718, the old term was afligned to Shylling and 
Popham, upon aii exprefs trvjl declared for George 
Willoughby, his heirs and afligns, to attend and wait 
upon the freehold and inheritance of the premifes, and 
be fubfervient thereto. George Willoughby, 24th March 
1750, made his will, and executed his power by 
charging his eflate with 3000 /. for his younger child- 
ren, and died, leaving the plaintiff Jane his widow, the 
defendant Henry Willoughby his eldeft fon, and three 
daughters, and a younger fon George, co^plaintiffs with 
the mother. I he plaintiff yane being entitled under 
the fettlement to her jointure of 350/. per annum, and 
Henry being tenant in tail, he fuffered a recovery, de- 
claring the ufe to truftecs and their heirs, upon truft. 
neverthelefs for fuch perfon and perfons, and fuch 
eftate and eftates, as he the faid Henry Willoughby by- 
deed Ihould appoint; and borrowed 870/. of his mother, 
and by an aflignment mortgaged the eftate to her for 
a term of 500 years. All this time the old term re- 
mained, and ftood in Skylling and Popbam ; but 1 5th 
yune 1752, Henry borrowed 800/. of the defendant 
y^rey Cripps, and for fecuring it, mortgaged the pre- 
mifes to Cripps in fee. The fame day, Skylling, the 
fiirviving truftee in the affignment of the old term to 
attend the inheritance, *by the dire^on of defendant 

Henry, 
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Henry, affigncd that term to the defendant Alexander 
Boote, in truft to proteft Cripp’% mortgage of the fee. 
It appeared by evidence, that previous to the taking of 
this mortgage, and on that occafion, Cripps had full 
notice of the marriage articles, notwithilanding which 
he took a covenant in the mortgage deed from Henry 
Willoughby that the premifes were free from all incum- 
brances, except one indenture of afhgnment of the old 
term to the defendant Boote, and the faid term and the 
mefne aflignment thereof in the faid laft ailignment 
mentioned ; but it did not appear that Cripps had any 
notice of the mortgage made by Henry to the plaintiff 
his mother. The pbintiff, Jane, the mother, together 
with her daughters and younger fon, brought a bill to 
have the benefit of her jointure under the marriage 
fettlement, and to have a falc of the eftate, lubjeit to 
her 350 /. per annum ; and out of the money ariling 
from the fale, to be paid the arrears of her jointure, 
next the provifion for her daughters 'and younger fon, 
and then her mortgage of 870/., and the other incum- 
brances in their order. 

The defendant Cripps, the puifne mortgagee, fub- 
mitted, that the plaintiflF Jane’s jointure, and the 
younger children’s portions fhould be preferred ; but 
infifted that his mortgage ought to be preferred to the 
plaintiff Jane’s mortgage, the legaLeftate of the prior 
term being veiled in the defendant Boote, his truftee, 
and he being a purchafer by his fecond mortgage with, 
out notice of the firll ; on this principle, that the legal 
^flaj^ pf the term being in a truftee for him, he had 

both 



Title XV. Mortgage. Ch. v. $ 43. 219 

botli law and equity on his fide, while the plaintiff 
Jam liad only an equity as againft the term. 

This caufe had depended fome time, and now the 
judgment was given. 

“ Two queftions have been argued at the bar; 
ill, A general queftion, whether this term having 
“ been affigned for SkylUng and Popham upon an ex- 
*'■ prefs truft declared to attend upon the freehold and 
“ inheritance, and be fubfervient thereto, the defend- 
“ ant pripps could In equity have had the benefit of 
“ it, to proteft his mortgage, both againll the jointure, 
the younger children’s portions, and the prior 
** mortgage, even fuppofing he had no notice of any 
“ of them. 

** adly, A particular queftion, whether the defend- 
ant Cripps, having full notice of the marriage fettle- 
“ ment, the jointure, and portion, and confequently 
“ not being entitled to the entire abfolute benefit of 
** the legal eftate of the old term, can be preferred to 
“ the plaintiif,^ Mrs. Willoughby y even as to her mort- 
gage, or muft come in only according to his priority 
** in order of time.” 

The firft queftion depends upon three confiderations: 
ift, “ What is the nature of a term attendant upon 
the inheritance ? adly. What kind of grantee or 
owner of the inheritance is entitled to the prote&ion 
♦♦ of fuch a term, or, in other words, in whofe hands 
fych a tterm ih»U be allowed to proted the inherit. 
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“ ance ? 3dly, Againft what eftates, charges or in- 
“ cumbrances the protedion arifing from fuch a term 
“ fliall extend?” 

What Lord Hard-wiche faid refpeding the firft of 
thefe points, has been already ftated under Tide 12. 
Truji. ch. hi. § 6. ; I fliall therefore only ftate the 
fubfequent part of this excellent judgment. 

“ 2dly, What kind of grantee or owner of the in- 
“ heritance is entitled, in this court, to the protec- 
“ tion of fuch a term ? In the firft place, he muft be 
“ a purchafer for a price paid, or for a valuable con- 
“ fideration. He muft be a purchafer bond fide, not 
“ afieded with any fraud or collufion. He muft be 
“ a purchafer without notice of the prior conveyance, 
or of the prior charge or incumbrance ; for notice 
“ makes him come in fraudulently. And here, when 
“ I fpeak of a purchafer for a valuable confideration, 
“ 1 include a mortgagee, for he is a purchafer fro 
“ tanto. If he has no notice, and happens to take a 
“ defedive conveyance of the inheritance, defedive 
“ either by reafon of fome prior conveyance, or of 
“ fome prior charge or incumbrance ; and if he alfo 
“ take an aflignment of the term to a truftee for him, 
“ or to himfelf, where he takes the conveyance of the 
“ inheritance to his truftee, in both thefe cafes, he fliall 
“ have the benefit of the term to proted him ; that is, 
“■ he may make ufe of the legal eftate of the term to 
“ defend his pofleflion, or, if he has loft: the poffef- 
“ fion, to recover it at common ' law, notwithftanding 
“ that his adverfary may at law have the ftrid title 

«< to 
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“ to the inheritance. This made me fay, that, in thofe 
‘‘ cafes, the court often difannexcs the truft of the 
“ term from the ftrift legal fee, but ftill in fupport of 
right. For if a man come in fairly and bond Jide, 
“ and has paid a price for the land, and has acquired 
“ an eftate in it, which the law will fupport, (a plank by 
“ which at law he may fave himfelf from finking), there 
“ can be no ground in equity or confcience to take it 
“ from him. This is the meaning of what is generally 
“ exprelTed by faying, that where a man has both law 
“ and equity on his fide, he fhall not be hurt in a 
“ court* of equity. It was once doubted whether. If 
the term were vefted in a third perfon, a truftee 
“ generally, and not in the party himfelf, he fliould be 
“ allowed the benefit of it in equity, becaufe the court 
“ ought to determine for whom the ftranger was a 
truftee ; and then the rule is, qui prior ejl tempore^ 
“ potior ejl jure. But this was fettled by Lord Cowper^ 
“ in the cafe of Wilker v. Bodington^ 2 Vera. 599. He 
“ lays it down to be a rule in equity, that where a man 
is a purchafer for a valuable confidcratlon, without 
“ notice, he fliall not be annoyed in equity, not only 
“ where he has a prior legal eftate, but tvhfre he has 
“ a better right to call for the legal cjlate than his ad~ 
“ •verfary. And, for this reafon, his Lordftiip dif- 
“ mifted the bill. But here I defire it may be ob« 
“ ferved, that he muft have the better right to call for 
an aflignment of the legal eftate, for the fake of the 
“ ufe I fhall make of it afterwards. 

“ Sftfy* The third confideration is, againft what 
?* xftates, charges, or incumbrances, the protedlion 

“ arifing 
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** arifiag from fuch a term fliill extend ? The anfwer 
“ to this queftion may, I think, be laid d iwu very gene- 
** rally, agaiail all ellatcs, charges, and i'.cumbran- 
“ ces, created intermediate between the ’■aSri , ; of the 
“ term and the purchafe. But here I d ii: to be 
“ underflood, to take in all the qualities and rec n Tiics 
“ before laid down ; valuable coniidcrarior, 

** and entire fairnefs in the purchafe, freedom from 
“ notice, either exprefs or implied, and the havin ; of 
“ the firft and bed right to call for the leg .1 eflate of 
“ the term. All thefe mufl: concur to warrant this 
“ proieflion. And here arifes the diftindlion, where- 
“ upon great ft refs was laid for the plaintiff in this 
caufe, and which was much laboured : 1 fl. It was 
“ admitted that this will be fo, where the old term is 
* ftanding out in the original mortgagee or grantee of 
“ it, or his reprefentatives, and has never been aflign- 
“ ed to attend the inheritance ; but that, where it has 
“ been fo afligned upon an exprefs truft, it lhall at- 
“ tend the firft limitations of the inheritance, and, all 
the eftates derived out of it ; it fliall proteft them, 
as here the ufes of the marriage fettlement, and the 
“ fubfequent purchafer without notice, can no ways 
“ gain the benefit of it. adly, Tnat where it is fo 
** afligned, upon an exprefs truft to attend the inheri- 
“ tance, it is become fo annexed to that inheritance, 
“ that it cannot be fevered from it. But the argument 
“ is not well founded. It is an attempt to eftablifh a 
“ new diftindion between a terra attendant upon the’ 
“ inheritance, by exprefs declaration of the truft, and 
“ a term fo attendant by conl^rudion or judgment of 
** a court of equity. No authority or precedent of 

“ this 
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this court has been cited to warrant this di(lin£tion j 
** and the only cafe where any thing of that nature 
** appears, is to the contrary ; I mean that of Oxwick 

V. Brocket y 1 Ab. Eq. 355. How authentic that re- 
“ port is I cannot take upon me to fay, for the decree 
“ is not entered in the regifter’s book, and the minutes 
** are fo imperfeft, that nothing material can be col- 
“ lefted from them, except that there was an affign- 
“ ment of a mortgage term to attend the inheritance 
“ in the cafe. Let us then examine the grounds of 
“ this difference. 

“ iff. It was urged, that where a term ap{>ears to 
“ be afligned exprefsly to attend the inheritance, it is 
“ notice to a purchafer or mortgagee that there are 
“ fome limitations of the inheritance to be proteded 
“ by it ; and if fo, the purchafer or mortgagee takes 
“ his affignment of it with notice. But I take this to 
“ be a miftake. It is notice of nothing, but that there 
“ is an inheritance to be protefted, and that the term 
“ is attendant. And it does by no means imply that 
“ the inheritance is fettled or bound by fpecial limita- 
“ tions ; for a fatisfied term may be, and often is, 
“ affigned to attend an inheritance in fee-limple, as 
“ well as a fee tail, or an effate carved out by par- 
“ ticular ufes and limitations. It therefore gives no- 
“ tice to a purchafer of nothing, but what he had 
notice, of by the deeds m^ng out the title to the 
fee. In this refpefl: it is juft the feme as where the 
truft to attend the inheritance is coaftrudive or im- 
** plied. Indeed if the jtruft be declared to attend the 
" freehold and iaheiitance, as limited or fettled bf 

8 “ fuch 
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** fuch a deed, or to proted the ufes of fuch a fettle- 
“ ment, as is fometimes done, that will be notice of 
the deed or fettlement, and confcquently of all the 
ufes of it ; and the purchafer is bound to find them 
“ out at his peril. And I look upon this to have beert 
the ground of the niiftake. 

" 2 dly, It was argued, that a term exprefsly af- 
figned to attend the inheritance, is fo connected 
“ with it, that it will go along with all the ufes and 
“ interefts devifed out of that inheritance for a valu- 
“ able confideration. That where a new conveyance 
“ is made of it for a valuable confideration, the truft 
“ of the term will immediately follow it, and the truf- 
“ tee will become a truflee for the new ufe. That fo 
“ it was here upon the firfl mortgage made to the 
“ plaiiitifl' Mrs. Willoughby by the defendant her fon, 
“ and the furving truftee, Skylling, could not alter the 
“ truft. I agree that it will be fo againft the grantor 
“ in that new conveyance of the inheritance, and his 
heirs, and all perfons claiming from him as volun- 
“ teers, or with notice. So it is in all cafes where 
“ the owner creates a new eftate, ufe, or incumbrance 
“ out of the inheritance, or a charge upon it, con- 
“ felTes a judgment, or a ftatute ftaple, bfc. The 
“ truft of an attendant term is affefted with it, in' like 
“ manner 'as the inheritance is, as againft the grantor 
“ and his heirs ; and the purchafer or incumbrancer 
** will receive the benefit of it in this court. But 
“ when a new purchafer for a valuable confideration 
“ comes in without notice, and with all the qualifica* 

** tions which I have before mentioned, and gets an' 

“ alfignment 
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alRgnment of the term, he comes in, in a difterent 
“ degree; and, as he is innocent, and has paid or 
“ given the value, and has got the law with him, how 
“ can a court of equity take it from him, without 
“ contradidfing all their rules ? This fubfequent pur- 
“ chafer having no notice, ftands, as againft the prior 
“ purchafer or incumbrancer, but in the common 
“ cafe. 

“ 3dly, It was objected farther, • that this is to fever 
“ the trull of the term from the inheritance, and to 
“ leave.the title of the inheritance to go one way, and 
" the truft of the term another way. That this was 
“ not in the power of the owner of the inheritance 
“ after his firfl conveyance, nor of the truftee, nor of 
both joining together. It is not necelTary, here, to 
“ enter into the difeuffion of all the cafes wherein a 
. “ term, once attendant upon the inheritance, may be 
“ difannexed, and be turned into a term in grofs. It 
“ is certain that it may be done at any time by the ab- 
folute owner of the inheritance ; and fo it is admit - 
“ ted by Serjeant Maynardy in his argument of the 
Duke of Norfolk’s cafe ; or it may be made to be- 
“ come a term in grofs upon a contingency, accord- 
“ ing to the refolution in that cafe. But here is no 
“ queftion of fevering or difannexing ; for the defen- 
“ dant CrippSy the fecond mortgagee of the fee, claims 
“ the term as attendant upon the inheritance in him. 
“ In this court, had he come in without notice,, he 
muft be confidered as a purchafer of it, pro tanto, 
“ by his mortgage. He contracted for the fecurity of 
w the inheritance, and paid his money for it ; and. 
Von. II. ‘‘ though 
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though he had the misfortune, ignorantly and 
“ nocently, to take a defective title to that inheritance, 
ftill it is the thing he bought, and defires to proteft. 
If this were otherwife, he would prevent every puifne 
“ mortgagee or purchafer, who has got an aflignment 
“ of an attendant term, from making ufe of it in his 
“ defence. The argument was enforced by faying, 
that it will put it in the power of a truftee of fuch 
“ an attendant term, to prefer which of feveral incum- 
brances he pleafes, by afligning it over j and that 
“ this he can no more do, than a truftee, to preferve 
“ contingent remainders, can be allowed in this court 
to join to deftroy them. But this reafoning anfwers 
itfelf ; for I take it to be juft upon the fame foot as 
“ the cafe of a truftee to preferve contingent remain-* 
“ ders. If fuch a truftee join in a conveyance to a 
purchafer for a valuable confideration, and the pur- 
chafer has notice of that truft, the latter is affefted 
“ with the truft, and fliall be decreed to reconvey the 
“ eftate to the old ufes. But if the purchafer comes in 
bond fide, and has no notice, he lhall retain the 
eftate ; but the truftee ihall make fatisfafliion for his 
“ breach of truft, in deftroying the contingent re- 
“ mainder. It is juft the feme here, if the puifne 
** purchafer or mortgagee has notice of the prior pur- 
** chafe or incumbrance, he ihall not avail himfelf of 
the aflignment of the term, but fliall be decreed to 
reconvey, or procure it to be reconveyed. If he 
had no notice, he muft retain it ; but, if the trufe 
tee, ■who joined in the aflignment, ha4 notice of 
fuch prior purchafe or incumbrance, his confcience 
was affefted by the truft j it was a breach of truft 

in 
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“ in him j and he ought to be decreed to make fatif, 

“ faftion. This, in my opinion, is what equity would 
demand. 

“ To go a ftep farther.— -See to what an extent this 
“ doctrine would go, if it were once admitted. It 
“ would make the affignment of fuch an attendant 
term to a purchafer’s own trullees named on his 
“ behalf, to prote£l him againfl nothing. The trult 
“ arifing from the attendancy, is to protect againfl; 

mefne incumbrances, that is to fay, mefne between the 
“ creation of the term and the affignment of it, or the 
“ ufe that is made of it. But if it be allowed, that 
“ wherever there is a conveyance made, or a charge 
“ or incumbrance created upon the inheritance for a 
“ valuable confideration, that draws after it fo much 
“ of the truH of the term, (as it really does), and 
that therefore a puifne purchafer or mortgagee, 
without notice, taking an affignment of it, takes it 
ftill bound by the derivative truil, fuch puifne pur- 
chafer or mortgagee can never be fafe. And whe- 
ther he had notice or not, is nothing to the pur- 
** pofe ; for, by this doftrine, it is ftill open to all the 
** prior incumbrances, in the one cafe as well as in 
the other. 

There is but one thing behind which deferves 
taking notice of under this head. It w’as faid to have 
“ been the general rule amongft conveyancers, mak- 
ing marriage fettlements or conveyances upon pui*- 
“ chafes, where they found an old term affigned uj>on 
“ an exfre/s truji to attend the inheritance, not to dif. 

Qj. « turh 
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“ turb it, or to take any new affignment of it 
truftees named by the purchafer, but rely upon it as 
“ it is. I have enquired of a very learned and emi- 
** nent conveyancer, Mr. Filmer, and cannot find there 
“ has been any hicJa. general rule. If there had, I con- 
fefs it would have been very material, as in my Lady 
“ Radnor\ cafe. It is true, that Mr. yohn Ward of 
the Temple, who was confiderable in that branch of 
bufinefs, has declared it to be his opinion, and he 
“ took it to be fo ; but how far he pradifed fo non 
conjlat, and if he did, it would not make it a gene- 
“ ral rule, which is the point to be enquired after. 
“To reduce it to reafon, it muft be taken with a di- 
ftinftion. Where an old term has been affigned, 
upon an exprefs truft to attend upon and proteft the 
“ inheritance, as fettled by fuch a deed^ or the ufes of 
“ fuch a fettlement defcribed or referred to particularly, 
“ as it fometimes happens, and the conveyancer is 
‘‘ fatisfied, that thofe ufes^ of the inheritance have never 
“ been barred till his new fettlement or purchafe is 
“ made, he may very fafely rely upon it j becaufe the 
very affignment carries notice of the old ufes. Nay, 
where the affignment has been, generally, in truft 
to attend the inheritance, and the parties approve of 
“ the old truftees, they may fafely rely upon it, efpc- 
“ cially in the cafe of a purchafer or mortgagee, where; 
the title deeds ahvays are or ought to be taken fai ; 
for if he has the creation and the affignment of the 
“ term in his own hands, ho ufe can be made of it 
againft him : fuch inftances as thcfe may account 
for the praftice in many c^s, but cannot conftitute 
‘‘ a general rule^ 


Much 
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: Much was faid under the head of inconvenience, 

danger to marriage fettlements, and to prior pur- 
“ chafes fairly made. But the inconvenience which 
" would arife, on the other hand, of breaking in upon 
“ the rule, that a purchafer for a valuable confideraiiortf 
without notice^ Jhall not be hurt in equity ; or that a 
** court of equity Jhall not take away the benefit of the law 
“ from him^ will balance all thofe arguments, and be 
“ found to outweigh them. This rule of equity bears 
“ an analogy and conformity to feveral rules of com- 
“ mon law, relating to collateral warranties, non- 
“ clainjs, and defcents, which are only the wife inven- 
“ tions and decifions of the law to quiej and protect 
“ pofleffions. From this reafoning, I am clearly of 
** opinion upon the fir ft point, that the defendant 
“ Gripps, the puifne mortgagee, would have been en- 
“ titled in a court of equity to the benefit of this truft 
“ term to proteft his mortgage, both againft the mar- 
“ riage fettlement and the plaintiff's firft mortgage, in 
“ cafe he had no farther notice of either.” 

§ 44. It was held, in a modern cafe, that a fecond 
mortgagee, without notice of the firft mortgage, who 
had taken an affignment of a term which was attend- 
ant on the inheritance, and had got all the title 
deeds, Ihould recover in ejeftment againft the firft 
mortgagee. 

S 45. Jones, feifed in fee of feveral eftates, demifed Goodtitle t. 
the'fame, in 1761, to Aubrey, for 999 years, by way 
of mortgage. Afterwards, in 1768, this term was 755. 
aftigned to Lockwood, in* truft for Jones, as to part .of 

0.3 the 
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the lands, and, in the mean time, to attend the inhe- 
ritance. In 1767, yowfj mortgaged to Morgan, and^ 
in July 1769, to David. Both thefe mortgages were 
in fee. In December I7<^9, Jonet and Lockwood affigned 
the laft mentioned lands to Moreland, his executors, 
%dc. for the irmainder of the term of 999 years, in 
truft for Sprigg, for fecuring 10,000 1 . lent by Sprigg to 
Jones. Afterwards, Jones, by indentures of leafe and 
releafe, mortgaged the fame eftates in fee to Sprigg, for 
fecuring the 1 0,000 /. On the mortgage to Sprigg, 
all proper fearches were made on his part for incum- 
brances, and he had all the title deeds that could be 
found delivered to him at the time he advanced his 
money, except the demife of the term for 999 years, 
and the affignments of it, which were kept in the hands 
of Lockwood, on account only of containing other 
premifes in mortgage to Lockwood, and which were not 
included in the mortgage to Sprigg, nor affigned to 
Moreland his truflee ; but counterparts of them were 
then delivered to Sprigg. On thefe faffs, the queftion 
in an ejedment was, whether Morgan and David, or 
Sprigg, lliould be preferred. 

On the part of Morgan and David it was contended, 
that this term mull be conlidered as attendant on the 
inheritance ; and confequently at the times of the re- 
fpedive mortgages to them, the trullee of the term 
became their trullee, and the term could not be fepa- 
rated from the inheritance but by their confent. That 
if, previous to the conveyance to Sprigg in 176^, 
Morgan and David had brought ejedments upon their 
mortgages, neither Jewfj, nor Lockwood his trullee, could 

have 
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have fet up his term as a bar to their ejeftments ; theil 
if yones himfelf could not fet up the term, it was ab- 
furd to fay that thofe who claimed under him might ; 
for they could not claim a greater eftate then he had. 

Then JmeSf having parted with the inheritance, had 
no power afterwards to make any appointment of it 
differently — His power was gone, though it were col- 
lateral, by the conveyance of the land. Sed per AJh^ 
burjl Juftice, no man ought to be fo abfurd as to make 
a purchafe without looking at the title deeds ; if he is, 
he mu ft take the confequence of his own negligence. 

If the.firft mortgagee had an ordinary precaution, he 
muft have known that this term was then outftanding. 

And if he did know it, and neglefted to take an affign- 
ment of it, it was enabling the mortgagor to commit a 
fraud, by mortgaging the fame eftate again. By this, 
therefore, he became particeps criminh, and he muft 
liiffer the confequences of the fraud ; and Spriggs who 
has got the legal eftate muft be preferred, 

§ 46. A declaration of truft of a term of years in 
favour of an incumbrancer, is tantamount to ap aftual. 
aflignment, unlefs a fubfequent incumbrancer bond 
fide^ and without notice, procures an aflignment. And 
the cuftody of the deeds refpeding a term for years, 
with a declaration of truft of it, in favour of a fecond 
incumbrancer, is equivalent to an aftual aflignment. 

§ 4y.'^ Henry Sayetf being feifed in fee of cenain Stanhope r. 
eftates, fubjeft to an outftanding term of years in yjn"*^29oi. 
Rigby andJEyre, by indentures of leafe and releafe, n.f. 13. 

C^4 bearing 
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bearing date the 4th and 5th days of June 1732,- con-* 
veyed them to Lady Dyfart and her heirs, for fecuring 
the payment of 1000 /. and intereft, and covenanted to 
produce the deeds refpefting the terms of years. After- 
wards, Rigby and Eyre affigned the term to Cunning- 
ham •axA Clayton^ in truft for Saycr, his heirs and 
afligns; and then Sayer, by indenture dated the 19th 
dxy oi December 1732, conveyed the fame eftates to 
Mrs. JVi^, (under whom Lord Verney claimed), byway 
of mortgage, for fecuring to her 3000/. and intereft, 
with a declaration that Cunningham and Clayton ftiould 
ftand polTeffed of the term in truft foi' her j apd the 
deeds refpefting it were delivered to her, and neither 
fhe nor the truftees had notice of the mortgage to 
Lady Dyfart. Lady Dyfart brought an ejedment j 
Lord Verney defended, and fet up the term, with a de- 
claration of the truft of it in favour of Mrs. Eiafhy 
under whom he claimed. Upon this. Lady Dyfart 
brought her bill in equity. 

The queftion was, which ftiould be preferred : Lady 
Dyfart, who had tlie fii ft declaration of the truft of the 
term ; or Lord Verney, who had the fubfequent decla- 
ration of the truft, with the cuftody of the deed ? 

Lord Northingten held, that a declaration of the 
truft, in favour of an incumbrancer, was tantamount 
to an adual affignment, imlefs a fubfequent incum- 
brancer bond fide, and without notice, procured an 
affignment j and that the cuftody of the deeds refpeft- 
ing the term, with a declaration of the truft of it in 

' favour 
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favour of a fecond incumbrancer, was equivalent to an 
aBual aflignment ; and therefore gave him an advan- 
tage over the firft incumbrancer, which equity would 
not take from him. 


§ 48. It has been ftated in a former title, that there 
are fome cafes in which a court of law will not allow 
a fatisfied term of years, veiled in a third perfon, to be 
fet up as a bar to a plaintiff in eje£lment. If this rule 
was generally ellablilhed, a fecond or third mortgagee, 
w’ho had got an old fatisfied term, could not by that 
means .prevent the firft mortgagee from obtaining pof- 
feffion of the eftate. And therefore in a modern cafe. 
Lord Loughborough has juftly faid, “ Titles to property 
“ may poffibly be found to be very confiderably fhaken 
“ by the doftrine of the Court of King’s Bench as to 
“ fatisfied terms. The law, as to that, here is, that a 
“ fecond mortgagee, having no notice of the firft 
“ mortgage, if he can get in a fatisfied term, would 
“ do that which is the true ground of the decifion, 
“ though it is not put upon that by Mr. Juftice Buller ; 
“ he would, as in confcience he might, get the legal. 
“ eftate; and, by virtue of that, proteft his eftate 
“ againll the firft mortgagee, having got a prior title, 
“ the confcience being equal ' between the parties. 
“ When once it is faid at law, that a fatisfied term 
“ fhould not be fet up in ejeftment, the whole fecurity 
“ of that title is deftroyed ; and therefore even with 
“ the modem corredlion that doftrine has reedved in 
« the late cafes, which is that you may fet up the term 
“ though fatisfied, and put it as a queftion to the jury 
“ whether an affigiunenl is to be prefumed, it feems. 

« to 
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** to me very dangerous between purchafers ; and the 
** leaning of the court ought to be that it was not 
** alfigned. And 1 fully concur with Lord Kenyon^ 
that it is not fit for a judge to tell a jury they are to 
“ prefume a term alfigned, becaufe it is fatisficd ; but 
“ there ought to be fome dealing upon it, or you take 
** from a purchafer the effefl: of his diligence in having 
** got in the legal ellate, to the benefit of which he is 
“ entitled.’* 

§ 49. Unlefs a perfon has a clear bona Jides, and the 
firft and beft right to call for the legal eiiate, a court 
of equity will not give him a priority over a preceding 
incumbrancer ; but he muH come in according to the 
order of time. 

Ante. § 50. In the cafe of Willoughby v. Willoughby, the 

defendant Cripps claimed a priority over the plaintiff 
Mrs. Willoughby, in confequence of the alCgnment of 
the term to Boote, in truft to protect Cripps*^ mort- 
gage. 

Lord Hardwicie, as to this point, is reported to have 
laid-—** The fecond queftion is a particular one, and 
** arifes upon the fpecial circumftances of this cafe : 
** whether the defendant Cripps, having full notice of 
** the marriage fcttlemcnr, the jointure, and the por- 
** tions, and confequently not being entitled to the 
** entire abfolute benefit of the legal ellate of the old 
•* term, can be preferred to the plaintiff Mrs. Willoughby 
** even as to her mortgage, or muff come in only ac- 
•* cording to his priority in order of time ? Upon this 

point, 
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” point, I am of opinion that he muft come in only 
according to his priority in order of time. My 
“ reafons are two 

“ Firll, he has not the legal cftate of the term kt 
“ himfelf ; nor has he, as this cafe is circumilanced, 
“ the bell or preferable right to call for that legal 
“ eftate. Secondly, I cannot fay that he took his 
“ mortgage clearly bond fide in this cafe. 

“ Confider how the right would have Hood as be* 
“ tween the plaintiff Mrs. Willoughby* s mortgage, and 
“ the defendant Cripps*% mortgage, in cafe there had 
“ been no aflignment of the old term to a new truftec 
“ for Cripps ; but the legal eftate had remained in 
Skylling, the furviving truftee in the firft aflignment 
“ to attend the inheritance. In that cafe, it ^would 
“ have been mod plain, that Mrs. Willoughby's mort- 
“ gage Ihould have been preferred. Wherever the 
“ legal eftate is Handing out, either in a prior incum* 
“ brance, or in fuch a truftee as againft whom the 
“ puifne incumbrancer has not the bell right to call for 
the legal eftate, the whole title and confideration is 
“ in equity, and then the general maxim muft take 
“ place, qui prior ejl tempore potior eji jure. And this 
“ is the laft point exprefsiy determined by Sir yofeph 
“ yekyll^ in the cafe of Brace and the Duchefs of 
“ Marlborough i 2 P. Wms. 495. His words are, “ In 
this cafe, it appears, that a puifne incumbrancer 
“ bought in a prior mortgage, in order to unite the 
“ fame to the puifne incumbrancer j but it being proved 

“ that 



iiS 


TiiU XV. Moflg^e. Ch, V; § 5<5i 

** that there was a mortgage prior to that, the Court 
** dearly held, that the puifne incumbrancer, whef-e 
** he had gotten a legal ejlate^ or where the legal eftate 
“ was veiled in a truftee, could then make no advan- 
** tage of his mortgage ; but in all cafes where the legal 
** ^ate is Jianding outy the fcveral incumbrances mull 
“ be paid according to their priority.” Thofe 
“ words, “ in all cafes where the legal eftate is fianding 
** otttf mull be underllood fubjeft to my Lord Cow~ 
** per*% qualification aind dillinflion, fo Handing out, 
as that the puifne incumbmncer has not acquired the 
** better or preferable right to call for that legal eftate. 
“ Now, this he has plainly not done here ; for the 
** defendant CrippSy having full notice of the marriage 
fettlement before he took his mortgage, the plaintiff, 
“ Mrs. Willtughbjy has the better and preferable right, 
** even as agadnft the defendant Alexander Boote, the 
** new truftee, to call for the legal eftate of the old 
** term to prote£l her jointure. She might, upon 
“ equitable grounds y demand it to be affigned to a new 
** truftee for her j and, when that was done, I think 
“ flie might prote£l her mortgage by it. This brings 
“ the whole to be within equity, and fubjeds the cafe 
to the rule, qui prior eft tempore potior eft jure. She 
“ might come for an injundion to reftrain Boote from 
«* recovering the poffellion from her by ejedment, and 
** compel the defendant Cripps to redeem her in refped 
** of the arrears of her annuity, and then he muft re- 
“ deem her entirely. This is not fo ftrong as the cafe 
“ of tacking a third incumbrance to a firft, in order 
“ to fqueeze out a fecond, becaufe it goes only in 

“ fupport 
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fupport and prefervation of the plaintiff’s a£lual 
“ priority, her original, prior, equitable right, which 
« Ihe acquired by having the firft mortgage. 

But I think this point is materially corroborated 
againll the defendant by my fecond reafon, which 
** is, that he did not take his mortgage clearly bond 
“ Jide in this cafe. It appears plainly to me, that he 
aimed at gaining an unfair advantage, in the man* 
ner of taking his fecuiity. He had full notice of 
the marriage fettlement, the jointure of 350 /. per 
annum, and the younger children’s portions. He 
knew all thefe to be prior incumbrances on the 
** eftate, and yet, in contradiftion to this, and with 
“ his eyes open, he took an exprefs covenant in his 
<* mortgage deed, that the premifes were free from all 
<* incumbrances y except an indenture of affignment of the 
whole term to the dfendant Boote, and the faid term 
and the mefne ajjignments thereof in the faid lajl af 
fgnment mentioned. This was plainly intended to 
“ conceal that full notice which he had of the marriage 
fettlement, and, in confequence thereof, he has not 
<* admitted that notice by his anfwer in this caufe, but 
** has put the plsdntiff upon the proof of it j and now 
it comes out by the proofs in this ftrong light, that 
it appears to have been fully ffated in the cafe laid 
** before his own counfel previous to the lending' of 
his money. This is againft confcience, and is a 
badge of an indireA and coffufive intention. 

For thefe reafons, I am of opinion, that the de- 
fendant Crippt wants’, and ftands diverted of, two 

ingredients 
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** ingredients neceflary to entitle himfelf in equity to 
** the proteftion of this whole term againfl the plain- 
“ tiff, that is to lay, a clear bona Jidesy and the firji 
** and heji right to call for the legal ejlate ; and, there- 
fore, that he can come in only according to the 
“ order of time, which is pofterior to the jointure, 
“ the portions, and plaintiff’s mortgage. 


“ Decreed, that proper accounts be taken of prin- 
** cipal and interell, a fale of the eftate, and applica- 
** tion of the money arifing by fale, and the mortgage 
“ to the plaintiff the widow, be, according *to its 
“ priority, preferred to the mortgage to the defendant 


what 

Time a prior 
Incumbrance 
may be got 
in. 

Hawkins v. 
Taylor and 
Leigh, 

S Vern. 29. 
Id. 81. 

% P. Wms. 
♦9t- 


§ 51. With refpeft to the time when a third mort- 
gagee may purchafe in a prior incumbrance, it has 
been long eftablilhed that this may be done, pendente 
litey for it may happen that he firft difcovers that 
there are prior incumbrances by the proceedings in 
the caufe. 

5 52. In a modem cafe, it was determined by the 
Court of Chancery, and the decree affirmed by the 
Houfe of Lords, that a third or other fubfequent mort- 
gagee, after a bill filed for fale of the eftate and pay- 
ment of all the mortgages, to which he had put in an 
anfwcr, and fubmitted, that the incumbrances might 
be difcharged according to their refpedive priorities, 
might buy in the firft mortgage, and thereby gam a 
priority over the fecond and other mortgagees. 


S 53’ 7 ^^ 
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S 53 * 7®^” Sutler, being feifed in fee of fome lands Belchier ▼. 
in Surry, mortgaged them to five fucceffive perfons. pil. 
Upon the death of the mortgagor, the fecond mort- C«. 292. 
gagee filed a bill in the Court of Chancery againft all 
the other mortgagees, praying that they might fet forth 
their intereft in the premifes, and that the mortgaged 
premifes might be fold, and the money be applied to- 
wards the payment of all the incumbrances, in their 
juft order. 

To this bill all the other mortgagees put in their 
anfwer ; and the laft mortgagee, by his anfwer, fub- 
mtted, that the premifes might be fold, and the incum- 
brances difcharged in their jufl order according to their 
refpeElive priorities. After all thefe anfwers had been 
put in, the laft mortgagee purchafed in the intereft of 
the firft mortgagee, and filed a crofs bill, ftating this 
matter ; and that by means of the affignment from the 
firft mortgagee, the legal eftate in the premifes was 
vefted in him, and that therefore he was entitled to 
what was due on his own mortgage, preferably to any 
of the intervening mortgages. It was decreed, that 
the lands fliould be applied, firft, in difcharge of all 
that was due to the laft mortgagee, as well on account 
of the firji mortgage, which he had purchafed, as oit 
account of his own mortgage. 

On an appeal to the Houfe of Lords, it was con- 
tended, that this decree was wrong, for the following 
^eafons : 1 ft. It is an eftablilhed rule in equity, that 

as between incumbrancers having only equitable fecu- 
fities, that incumbrancer'whofe fecurity is prior in point 

of 
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of time, fhall be preferred in payment. — ^i prior 0 
tempore potior ejl jure. The reafon is, that neither of 
them, having a legal title, there can be no ground for 
a court of equity to take from a prior incumbrancer, 
that right which the former was poffefled of, before 
the latter became an incumbrancer. In this view, as 
matters flood at the commencement of the firft caufe, 
and when the fame originally came on to be heard, 
the appellants were entitled to be paid in preference 
to the refpondent, 

idly. Though in common and ordinary cafes an 
incumbrancer who has the legal eftate, lhall be prc'- 
ferred in payment, to one who is only an equitable in- 
cumbrancer, and this not only where he originally took 
the legal fecurity, but where a fubfequent equitable in- 
cumbrancer has obtmned an affignment of fuch legal 
fecurity, and this even fo far as to enable him to tack 
his equitable incumbrance to the prejudice of a former 
intervening incumbrancer. Yet this holds only where 
the confcienc^ of the party is not affefted by any cir- 
cumdance of equity, nor his right reftrained, qualified, 
or limited, fo as to prevent his gaining fuch benefit of 
priority. In the prefent cafe, the defendant, by his 
anfwer, had fubmitted to affign his legal fecurity to the 
appellants, the plaintiffs in the caufe, and that the efiate 
Jhould be fold, and all the incumbrances foould be paid 
according to their refpeSlive priorities ; after which, he 
could not aflign his fecurides to any fubfequent incum- 
brancer, nor the refpondent Renforth, who was party 
to the caufe, and had notice of the faid fubmidion, to 
9 take 
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take the fame with a fafe confcience to the prejudice of 
the plaintiff. 

On the other fide, it was argued, that the decree 
fliould be affirmed for the following reafons. 

iff, For that it was an eftablifhed rule in equity, 
that a third mortgagee having lent his money without 
knowing of there being a fecond mortgage upon the 
fame eftate, may, by paying off the firft incumbran- 
cer, and taking an affignment of his intereft to himfelf, 
hold the eftate againft the fecond mortgagee, till he 
fhall be paid what is due to him upon both the mort- 
gages. That it was near a century fince that doftrine 
was, upon long argument, and mature deliberation, 
firft fettled ; and it had prevailed ever fince without 
variation. So that a fecond mortgagee, when he lends 
his money upon an equity of redemption, knows (or 
what is the fame thing, in queftions of property, muft 
be underftood to know) that his fecurity lies open 
to the hazard of a fubfequent incumbrancer getting 
into his hands an affignment of the firft mortgage, and 
being thereby poftponed j and a fubfequent incum- 
brancer, confiding in the notoriety and certainty of this 
rule, is induced to buy in the firft incumbrance at a 
new expence. 

2d, The principle upon which this dodbrine was firft 
eftablifhed, and has ever fince prevailed, is, that the 
third mortgagee having innocently lent his money, 
without knowing that the fecond bad any claim upon 
VoL. II. R the 
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the eftate, has in confcience as good a right to be paid 
the whole money he has lent, as the fecond mortgagee 
has to the payment of what he advanced ; and having, 
by the affignment of the firll, got a right to hold the 
eftate abfolutely at law, and having the poffcffion of 
the title deeds, without which, the eftate cannot be 
fold, a court of confcience ought not to take from him 
his legal protettion of an honeft debt. That, in this 
cafe, the juftice of the rule was ftrengthened, becaufe 
the fecond mortgagee did not make ufe of the common 
precaution in tranfaftions of this nature, that of taking 
care that the title deeds, which were then in the hands 
of the mortgagor, were delivered to him ; from which 
negleft, two things refult, ift. That he confided more 
in the integrity of the mortgagor, than in the real fe- 
curity of the mortgage j and, 2d, That he left in the 
hands of the mortgagor the means of trafficking with 
the eftate again, and of deceiving innocent incumbran- 
cers, who would be juftified in prefuming, that he who 
had the poffeffion of the lands, and the cuftody of the 
title deeds, had a right to the eftate. 

This rule of equity looks no farther than to fee, 
whether the third mortgagee had notice of the fecond 
mortgage at the time when he jirji lent his money ^ for it 
is then that he becomes an honeft creditor, and has a 
right to proteft his debt ; but he has no occafion 
to look for a proteftion till he thinks himfelf in 
danger of being hurt ; and, therefore, whether his 
danger is firft difeovered to him by the fecond mort- 
gage being difclofed in a fuit of equity, or by an ex- 
trajudicial 
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trajudicial means, as the honefty of the debt is not 
aftefted, his right of protefting it, and the efficacy of 
the protedlion, by buying in the firft incumbrance, are 
not prejudiced ; nor are they prejudiced by his having 
purchafed the firft incumbrance, after the incumbran- 
cer had, in his anfwer to the appellant’s bill, fubtnitted 
to a fale of the ejlate^ and to an application if the money 
in difcharging the incumbrances in ihcir jiiji order, and 
according to their priorities. Firft, becaufe the fubmif- 
fion, taken in its full extent, can only bind the right 
of the perfon fubmitting, and not that of fubfequent 
incumbrancers : but the right of proteftion claimed 
by the third mortgagee is not claimed, nor derived 
from the firft, but arifes from the prefent fituatlon of 
the third morf .;agcc, as foon as he gets the legal inte- 
reft in the c/Late, and attaches originally in himfelf : 
Secondb', the fubmiffion to a fale would not have that 
effeft, ; ■ Jugh it had been made by the third mertgagee 
him.'c'f, much lefs when made by the firft; for the 
rig; of mortgagees are not altered by turning the 
nv igaged eftaLe into money, fince, in fuch cafes, the 
court direds the money to be applied according to the 
rights of redemption; and, if the fecond mortgagee 
has not a right to redeem . the eftate without {raying 
what is due upon the firft and third mortgages, he 
will, of courfe, have no right to partake of the money 
till their claims are fatisfied. 

The decree was affirmed. 

§ 54. But where a ptiifne incumbrancer, after the 
bill brought, and after the firft decree made, and after 

R 2 the 
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the report, got an aihgnment of an old judgment and 
mortgage, hoping, thereby, to gain a preference to 
his debt. Per curiam^ — ^rhe aflignment being after the 
decree made, he lhall not profit by it, or change the 
order of payment, but muft come in according to the 
time of his own incumbrance, without regard to the 
old judgment and mortgage which he got in after the 
decree and report. 


Wortlcy V. 
Birkhead, 

3 Vef. 571. 
3 Atk. 809. 


§ 55. A perfon, after a decree had been made in a 
caufe in which he had been a party with other credi- 
tors, and the mafter had been direfted to inquire into 
the priority of their demands, bought in an old judg- 
ment, and made claim before the mafter to have it 
tacked to his mortgage, and thereby to gain a priority ; 
as to which, the mafter refufed to make any report, 
whereupon he filed his bill. And one queftion was, 
whether he could tack the incumbrance bought in after ' 
the decree to his mortgage ? 


z Vel, 573. Lord Hardwicke, — “ As to the equity of this court, 

** that a third incumbrancer, having taken his fecurity 
“ or mortgage without notice of the fecond incum- 
“ brance, and then being puifne taking in the firft 
“ incumbrance, fhall fqueeze out and have fatisfadion 
“ before the fecond, that equity is certainly eftabliflied 
“ in general ; and was fo in Marjh v. Lee, by a very 
“ folemn determination by Lord Lfo/e, who gave it the 
“ term of the creditors, tabula in naufragio : — that is 
“ the leading cafe. Perhaps it might be going a good 
** way at firft ; but it has been followed ever fince j 
** and I believe was rightly fettled only on this foun- 

“ dation, 
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** dation, by the particular conftitution of the law of 
“ this countiy. It could not happen in any other 
“ country but this ; becaufe the jurifdidion of law 
and equity is adminiftered here in different courts, 
“ and creates different kind of rights in eflates ; and, 
“ therefore, as courts of equity break in upon the 
“ common law where neceflity and confcience require 
“ it, ftill they allow fuperior force and ftrength to a 
“ legal title to eflates ; and, therefore, where there is 
a legal title and equity of one fide, this court never 
“ thought fit, that by reafon of a prior equity againft 
“ a man who had a legal title, that man fhould be 
“ hurt ; and this, by reafon of that force this court 
“ neceffarily and rightly allows to the common law 
“ and to legal titles. But if this had happened in 
“ any other country, it could never have been made 
a queflion ; for if the law and equity are adminiftered 
“ by the fame jurifdiftion, the rule qui prior ejl tempore 
“ potior ejl jure, mull hold. This has gone fo far, 
“ (and the original cafe was), that if a puifne incum- 
“ brancer took in the firft incumbrance pendente ///e, 
“ ftill he fhould have the fame benefit ; for in Marjh 
“ V. Lee, there was a Us pendens, yet was not the party 
“ afife^led with it ; and fo I take it in general it would 
be notwithftanding a Us pendens; becaufe the prin- 
“ ciple upon which all thefe cafes depend is this, that 
“ a man’s having notice of a fecond incumbrance at 
“ the time of taking in the firft, does not hurt ; it is 
“ the very occafion that Ihews the neceflity of it. It 
is only notice at the time of taking in the thiwi that 
« will affeft him ; for then no aft he can do will help 

R 3 “ him. 
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“ him. Then a Us pendens is nothing but notice : an 
“ aftual notice is certainly as good as that by a Its 
“ pendens : one notice is in confideration of this court 
“ as ftrong as another. — ^Nay, aftual notice is ftronger 
“ than that implied by a Us pendens ; it will not there- 
“ fore afl'ecl: him. That was Marjh v. Lee, and the 
“ other 'cafes which I agree to. But no cafe is cited 
“ W’herein a puifne incumbrancer, a party in a caufe, 
“ and a decree ntade in that caufe for fatisfa£lion of 
“ incumbraiicers, according to their rerpectivc priorities, 
“ has taken in a prior to tack to his puifne incum- 
“ brance, that he firall be allowed to make ufe ©f that 
“ in any other fliape than that original incumbrancer 
“ would be. I am of the fame opinion as Lord 
“ Cowper was, in the Earl of Brijiol v. liungcrford in 
“ genera!, and do think it would be moft mifehievous 
“ and perincicus if the court Ihould allow that doc- 
“ trine of tacking to be carried to that extent Firft, 
“ taking it upon the terms of the decree, all thefe dcr 
crees, where there are feveral incumbrancers before 
“ the court, a fale diredled, and every thing neceflary 
“ to be done to clear the eftate in order to that fale, 
« proceed on this foundation ; that the rights of the 
parties are to be taken as they flood at the time of 
“ the decree ; and therefore direft an inquiry into the 
“ priorities. What are thofe priorities ? Such as they 
“ flood at the time of the decree ; not that after that 
** the priority fhall be varied. The mafter is only to 
inquire, and that is into the condition it flood in at 
the time of making the decree. It is very different 
from the cafe put for the plaintiff, of a decree to in* 

” q|uir? 
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“ quire as to a good title. Certainly, where there is 
“ a contra£l for fale of an eftate, difficulties to the title 
“ often happen, which iriuft be cleared up afterwards ; 
“ and then what was faid for the plaintiff lhall be al- 
“ lowed. But the terms of thefe decrees are very dif- 
“ fcrent. Not to reft upon the niceties of the words 
“ of thefe decrees, the fenfe, reafon, and juftice of the 
“ cafe require it ; for, otherwife, where an incum- 
“ brancer on an eftate, which is affefted with feveral 
“ incumbrances, brings a bill for fatisfaftion of his 
“ incumbrance, and all proper parties, and has a de- 
cree for it, as between himfelf and the owner of the 
“ equity of redemption ; fome of the incumbrances 
“ are prior, others poftcrior to his : — if it is allowed, 
“ that after fuch a decree is made, one of thofe defend- 
‘‘ dants, who happened to be prior to him, Ihould con- 
“ vey to another defendant who was puifne to him, it 
“ would Ihut out the plaintiff after the decree made, 
“ at which time the rights are to be confidered. What 
“ would be the confequcnce ? Nothing could lay a 
“ foundation for greater collufion and contrivance 
“ between the parties, to exclude each other, than 
fuch a liberty would, and to the great deceit of the 
“ plaintiff ; for then a man ffiall lofe his cofts by fuch 
“ a proceeding, the plaintiff having a right to his debt, 
" principal, intereft, and cofts, according to the refpec- 
“ tive priorities j and that is the direftion of the de- 
“ cree ; and here was a fufficient fund, according to 
“ his then right, to pay all that j but after that decree 
was made, two of thefe defendants may, by collufion, 
give a third incumbrancer more than his debt j and 
■R4 “it 
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“ it may be worth while to do fo, in order to exclude 
** the plaintiff, who happens to be a fecond incum- 
brancer. It would be carrying fecurities to market 
“ in that manner, whereby the purchafer of them (hall 
“ not only Hand in the place of the party felling, but 
would acquire a new equity, which it would be mif- 
“ chevious to allow ; I mean in general cafes. This 
“ is juft the fame to perfons incumbrancers who yrere 
not parties to the fuit, but who will come in under 
the decree ; for they muft come in and fubmit to the 
“ fame terms of that decree, though no parties ; and 
“ therefore this judgment creditor of 1694, if they 
“ could not make a title without him, muft have come 
“ in under the terms of the decree to receive a fatif- 
“ faflion out of the purchafe money, but lhall not be 
“ fuffered, after this decree made, to aflign his judg- 
“ ment, fo as to give a new right to the aflignee of it, 
“ not only to receive his, but to increafe the firft in- 
“ cumbrance. That doflrinc is contrary to the mean- 
“ ing of thefe decrees and to the juftice of the cafe, 
“ and would open fuch a door for traffic and market- 
ing between creditors as would introduce mifehief, 
“ and therefore it is not to be allowed. This is faid to be 
“ an interlocutory decree, and like a decree quod com- 
“ futet : But why is it interlocutory ? It is the judg- 
ment of the court, and not in the nature of fuch 
“ a decree quod computet ; which depends on a dif- 
“ ferent reafon. Therefore I never was clearer in 
“ opinion than upon this part of the cafe, as to the 
f* general right. If the plaintiff can diftinguiffi this 
f‘ from the cafes, that might he a different confider- 

“ ation j 
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“ ati<m; and that will depend on his manner of 
“ charging it : but this is my opinion upon the ge- 

neral right.” 

§ 56. As the principal point upon which the doftrine 
of tacking prior to fubfequent incumbrances depends 
is, whether the mortgagee had notice of the prior in- 
cumbrance at the time (jf his purchafe ; it will be 
neceflary to examine what circumftances conftitute 
notice of a prior incumbrance. 

§ 57. Notice is either dIreS: or conftru£tive. Direfl: 
notice is an aftual and pofitive knowledge of a prior 
incumbrance, regularly and formally communicated to 
a mortgagee. 

§ 58. Notice given to the attorney, folicitor, or 
agent of a mortgagee, is a fufficient notice to the party 
himfelf. But fuch notice to an agent or counfel mull 
be confined to the fame tranfaftion ; for notice in an- 
other tranfatlion will have no elFe^i. 

§ 59. Where all the fecuritics are prepared by the 
fame perfon, notice to that perfori operates as a notice 
to all the parties concerned in the tranfaftion. 

§ 60. With refpeflt to conftruflive notice, Mr. 
I'cnblanquc obferves, that it were extremely difficult to 
extrafl from the cafes any general rule on the fubjefl:. 
It feems, however, to be held, that every mjm lhall be 
prefumed to have notico of a decree. So, of the in- 
ftrument twider which the party with whom he con- 
trails 
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trafts as executor or truftee derives his power. It 
feems alfo agreed, that where a purchafer cannot make 
out a title but by a deed which leads him to another 
faS, he ftiall be prefumed to have notiefe of fuch fafl:. 
So, whatever is fufficient to put a party on enquiry, is 
good notice in equity. 

§ 61. A perfon is not bound to take notice of an 
adt of bankruptcy; for it may be committed in fo 
feerdt a manner as not to be eafily known. But a 
commiffion of bankruptcy is a public ail, of which 
every perfon is bound to take notice. 

§ 62. A judgment, though on record, is not in itfelf 
notice to a purchafer or mort;:Tagee ; for although a 
purchafer is, at law, bound to talce notice of a judg- 
ment ; yet, in equity, where the cognizee of a judg- 
ment claims to be allowed to extend his judgment 
againfl a purchafer, who has got a prior term or in- 
cumbrance, he muft prove exprefs or conftruftive 
notice of the judgment, otherwife he will not be 
relieved. 

§ 63. A memorial of a conveyance regiftered in 
purfuance of the regifter aft, is not in itfelf notice to a 
fubfequept incumbrancer. 


TITLE 
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TITLE XV. 

MORTGAGE. 


CHAP. VI. 
Of Foreclofure. 


§ I. Nature of, 

7. A Decree of Foreclofure 
binds an IntaiL 
9. Where Infants are barred, 
12. Feme Coverts bound. 


13. Time of Payment fometimss 
enlarged. 

15. Decrees of Foreclofure fame* 
times opened. 


SeAion i. 

A S the courts of equity allowed perfons who had 
^ mortgaged their lands to redeem them long after 
the day of payment was paiTedjand the condition forfeited 
at law, it became alfo neceflary to eftablilh certain rules 
for enabling the mortgagee to determine this right of 
redemption. This may be done after the day of pay- 
ment is paft, by the mortgagee’s calling on the mort- 
gagor, in a court of equity, to redeem his eftate 
prefently, or, in default thereof, to be for ever forcr 
doled, that is, barred, from any farther right of re- 
demption. 

§ 2. Where the eftate is reverfionary, and, in many 
other cafes, the prayer of the bill is, that the eftate 
may be fold, and the mortgagee paid his prindpal, 
intcreft, and cofts. 


Nature of. 


§ 3. A court 
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Bonham v. 
Newcomb, 

1 Vcrn. 232. 

2 Vent. 365. 


Booth V. 
Booth, 

2 Atk. 343. 

7 Term R. 
185. 


t Atk. 101. 


1 Vcf. R. 
406. 


A Decree of 
Foreclofure 
binds an In- 
tail. 


Rofcarrick v. 
Barton, 

1 Cha. Ca. 


Title XV. Mortgage. ClA vi. § 3—8. 

§ 3. A court of equity will not decree a fore- 
clofure, until the mortgage is forfeited ; for it will 
not fhorten the time allowed by the agreement of 
the parties. 

§ 4. A mortgagee may bring an ejedment at the 
fame time that he has a bill of foreclofure depend- 
ing. But fpecial circumftances may arife, which will 
take the cafe out of the common rule, and induce 
the court to grant an injun£tion to ftay the proceed- 
ings at law. 

§ 5. The Court of Chancery will not point out 
what title the mortgagor (hall make on a bill to 
foreclofe ; but will decree him to make fuch title to 
the mortgagee as he is capable of doing. 

§ 6. In Welch mortgages, when no precife time is 
fixed for redemption, there can be no foreclofure, 
although the mortgagor may redeem at any time. 

§ 7. Where an equity of redemption is intailed, a 
decree of foreclofure will bind all perfons claiming 
under fuch intail. 

§ 8. A perfon having made a mortgage, afterwards 
fettled the equity of redemption on himfelf for life, 
remainder to his iffue in tail, remainder to his brother 
in tail. The mortgagee exhibited his bill againfl the 
inortgagor to foreclof§, without making his brother 
a party, and obtained a decreet for that purpofe. Upon 

the 
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the death of the mortgagor ^thout idue, his bfother 
filed his bill to redeem. 


Reynoldfon 
V. Perkins^ 
Amb. 564, 


The caufe was heard before the Lord Keeper, affilled 
by Lord Haki Wyldf and Wyndham. 


It was infifted for the defendant, that the deed, 
under which the plaintiff claimed, was voluntary ; and 
that, although a voluntary conveyance would pafs an 
equity of redemption, yet, in this cafe, where the 
plaintiff claimed an equity of redemption by way of 
intail, .it ought not to be countenanced in equity, for 
the confequence would be, to make an equity of re- 
demption perpetual. 


Ha/f, — By the growth of equity on equity, the 
heart of the common law is eaten out, and legal 
“ fettlements are deflroyed j and was of opibion, there 
“ was no colour for a decree. In 14 Rich. 2., the Ante, ch. i. 
“ Parliament would not admit of redemption, but 
now there is another fettled courfe. As far as the 
“ line is given, man will go: and, if an hundred 
“ years are given, man will go fo far ; and we know 
** not whither we lhall go. An equity of redemption 
is transferrable from one to another now, and yet, 

“ at common law, if he that had the equity made 
“ a feoffment, or levied a fine, he had extinguilhed 
“ his equity at law ; and it hath gone far enough al- 
“ ready, and we will go no farther than precedents in 
“ the matter of equity of redemption, which hath too 
much favour already ; and concluded there ffiould be 
“ no decree for the plaintiff. And a decree to foreclofe 

“ a tenant 
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When In- 
fants are 
barred. 

3 P. Wms. 
401. 


Id. 352. 


Sale V. 
Freeland, 

2 Vent. 351. 


Feme Coverts 
bound. 

3 P. Wms. 
35 § ** 


TitieXy. Mortgage. C/&. vi. § 8-— 12. 

** a tenant in tail, fliall bind his iflue in an equity of 

redemption, becaufe that is a right only fet up in 
“ a court of equity, and fo may be here extin- 
** guilhed.” 

The Lord Keeper concurred in opinion, and the 
bill was difmiifed. 

§ 9. A decree of foreclofure may be made againft 
an infant. But in ail fuch decrees, a day is given to 
the infant to fliew caufe againll it, within fix months 
after he attains his age of a i years. If he does not 
Ihew any caufe within that time, the decree is made 
abfolute upon him ; but he may, upon motion, put in 
a new anfwer, and make a new defence. 

§ 10. In a cafe of this kind, though the inftint has 
fix month^lldter he comes of age to /hew caufe againfl: 
the decree, yet he will not be allowed to open the ac- 
count, nor is he entitled to redeem the mortgage, by 
paying what is reported due j but is only permitted to 
Ihew an error in the decree. 

§ II. Where the mortgage depended upon a dif- 
putable title, namely, whether the ance/lor of the in- 
fant had properly executed a power out of which his 
right to mortgage arofe, the court would not decree 
the infants to be foreclofed until they came of age. 

§ 1 2. A feme covert is bound by a decree of fore- 
clofure, and has no day given to her, or her heirs, 
to fhew caufe againft the decree after the coverture is 

determined : 
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Title XV. Mortgage. Ch,in.%tt — 16. 
determined : for a feme covert, having by her own 
ad delegated hdr power to her hufband, muft be liable 
to all the confequences of his negled. 

§ 13. The time for payment limited in the decree 
of foreclofure, may be enlarged by the court in con- 
fequence of particular circumftances, though fuch 
decree be figned and inrolled. 

§ 14. A decree of foreclofure was made, and fix 
months time was given, according to the ufual form 
of thofie decrees. The fix months were near expiring, 
and then the mortgagor got an order for enlarging the 
time to fix months more. After this, he obtained an- 
other order for enlarging the time fix months more : 
but part of the latter order was, that he fliould fign the 
regifter’s book, not to alk any farther enlargement. 

*He figned the regifter’s book accordingly^^jut, not- 
withftanding, he again moved for another enlargement 
of fix months, chiefly upon the circumftance, that the 
eftate was of greater value than the incumbrance upon 
it. Lord Hardwicke was of opinion, that, upon that 
circumftance, the motion w'as reafonable, but made 
it part of his order, that this laft time fhould be pe- 
remptory. 

§ 15. The Court of Chancery has, in fome cafes, 
opened decrees of foreclofure, and allowed the mort- 
gagor farther time to redeem his eftate. 

§ 16. A decree of foreclofure was opened after 
fixteen years, where the bill was againft a mortgagee 
8 who 


Time of 
Payment 
fometimes 
enlarged. 


Anon. 

2 Ab. Eq. 
605, 


Decrees of 
Foreclofure 
fometimes 
opened. 


Burgh V. 
Langton, 

5 Bro. Par\. 
Ca. 213. 
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who had obtained his fecurity, part by original mort* 
gage, and part by affignment, procured under colour 
of being a friend to the mortgagor; but, in truth, 
with a viev/ to get him into his power, that the mort- 
gagee might, upon his own terms, purchafe his 
eftate, which was worth three times as much as the 
money that had been advanced on it. 


Lant V. 
Crifpe, 

•-J Bro. Pari. 
Ca. 200. 


S 17. But, in another cafe, it was held by the 
Houfe of Lords, not to be confiftent with the rules and 
praftice of courts of equity, or warranted by prece- 
dents, to enlarge the time for redemption, of a 
mortgage, after the mortgagor’s acquiefcence for fix 
years, under a foreclofure by his own confent ; and 
efpecially, after an alteration had been made in the 
eftate, either by pulling down buildings, or enlarging 
"them, or otherwife. 


Wichalfe v. 
Short, 

3 Bro. Pari. 
Ca. 558. 


§ 18. It has alfo been determined by the Houfe of 
Lords, that, after a decree of foreclofure made abfo- 
lute, and an acquiefcence of eleven years, in the mort- 
gagee’s polfefiion under it, no parol evidence of his 
promifing to account and reconvey, on payment of 
his money, can be admitted. 


i ones V. S *9’ -And, in another cafe, it was determined that 

ILcnirick 

5 Bro. Pari. ® decree of foreclofure, after an acquiefcence of 20 
Ca. 244. years, Ihould not be fet afide upon a bill of review, 
for errors in form only, and not of fubftance ; and, 
therefore, that a demurrer to fuch a bill was good. 


TITLE 
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ITTLE XVI. 

REMAINDER* 

CHAI*. I. 

Of the Nature and different Kinds of Remainders, 

CHAP. II. 

Of the Event upon which a Contingent Remainder may 
be limited. 

CHAP. III. 

Of the EJlate necejfary to fupport a Contingent Remainder. 

CHAP. IV. 

Of the Time when a Contingent Remainder Jhould vejl, 

CHAP. V. 

Of Remainders limited by way ofUfe and Contingent Ufes. 

CHAP. VI. 

How Contingent Remainders and Contingent Vfes may be 
dejlroyed. 

CHAP. VII. 

Of Trujlees to preferve Contingent Remainders. 

CHAP. VIII. 

Of other Matters relating to Remainders, 


* It is impolfible to treat of this Title without tranfcribing manjr 
parts of Mr.FearBff’s excellent work on Gsntingent Remainders. The 
Reader will, howeveri oliferve, that the eafes are in general more fuUy 
VoL. lit S Hated, 
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CHAP. I. 

Of the Nature and different Kinds (f Remainders < 


% \. Of EJlates in PoJfeJJion ani 
ExpeSancy^ 

2. Of Remainders* 

7. Of Vejled Remainders* 

9. Of Contingent Remainders* 
20. Exceptions, 

21 * Limitation to A, for Ninety 
Tears f f he Jhall fo long 
Vwe, 

28. Rule in Shelley* s cafe, 

29. Limitation to the right Heirs 

of the Grantor, 

30. Heir fometimes a defcriptio 

Perfona, 

31. IVhat Kind of Uncertainty 

renders a Remainder con^ 
iingent, 

39. An intervening Remainder 
may be contingent^ and a 
fubfequent one vejled. 


44. T*a>o contingent EJlates in 
Fee may be limited in the 
Alternative, 

5 1. But no EJlate after a Re- 
mainder in Fee can be 
vefed, ^ 

55. Except a contingent deter- 
minable Fee, 

57. A ,Pov>er of Appointment 

does not Jufpend the fub- 
fequent Limitations. 

58. Where a Contingency an- 

nexed to the preceding Ef- 
tate is a Lrndition Pre- 
cedent. 

69. Adverbs of Time only denote 
the Period •when a Re- 
mainder is to vejl in Jn- 
terejl. 


Scftlon 1 . 


Of Eftates in 
PoiTeflion and 
Expcdlancy. 


now come to confider eftates with regard to 
the time of their enjoyment, as they are either 
in poiTellion or cxpeftancy. Eftates in poflellion are 
thofe where the tenant is entitled to the adiual per- 
nancy of the profits. Eflates in expeftancy are thofe 
where the right to the pernancy of the profits is poft- 
poned to fome future period, and are of two forts — 
remainders and reverfions. 


dated, and feveral modei'n ones added. The Chapters on Contingent 
Remainders limited by way of Ufe and Contingent Ufes are new. As 
to the difcuflion of the rule in Shelley’s cafe, which occupies more 
than half the work, it is entirely oibitted, u not properly -falling 
under this Title. 


§ 2. An 



Title XVI. Remainder. Ch. 1 . § 2—4. 

5 2. An eftate in remainder may be defined to be, 
an eftate limited to t^e efiefi, and be enjoyed, after 
another eflate is determined. As if a man, feifed of 
lands in fee-fimple, grants them- to A. for 2o years, 
and after the determination of that term, to B. and his 
heirs for ever : — A. is tenant for 20 years* with re- 
mainder to B. in fee. 

In the firft place, an eflate for years is created or 
carved out of the fee, and given to A.y and then the 
refidue or remainder of the eflate is given to B. Both 
thefe interefls are, however, but one eflate : the pre- 
fent term for years and the remainder after, when 
added together, being equal only to one eflate in fee. 
They are different parts conftituting one whole, being 
carved out of one and the fame inheritance : they are 
both created and fubfifl at the fame time, the one in 
poffelfion, and the other in expeftancy. 

§ 3. Lord Coke defines a remainder to be, “ A 

remnant of an eflate in lands or tenements expedant 
** on a particular eflate created together with the fame 
“ at one time.” From which it follows, that where- 
ever the whole fee is firfl limited, there can be no re- 
mainder in the Arid fenfe of that word ; for the 
whole being firft dlfpofed of, no remnant exifls to 
limit over. 

S 4. Thus, if lands are limited to a perfon and his 
heirs, and if he dies without heirs, that they ijhall re- 
main over to another \ the laft limitation is void. 

S 2 S 5* A perfon 


Of Retnau- 
dert. 


1 Inft. 143 m 


I Ab. Eq. 
186. 



%6o 

Dyer, 33 «. 
I Ab. Eq. 
186. 


I Inft. 18 a. 

Vaugh. 269. 
10 Rep. 97 b. 


OfVc(!ecl 

Remainders. 


Title XVI. Remainder. Ch. i. § 5 — 8. 

§.5, A perfon dcrifed lands in London Xa the prior 
and convent of St. Bartholomew^ fo as they pzad an- 
nually fixteen marks to the dean and chapter of St. 
Paul\ and if they fliould fail of payment, that thdr 
eilate Ihould ceafe, and that the dean and chapter 
Ihould have it. It was held that the remainder was 
void, becaufe the firft devife carrying a fee, nothing 
remained to be difpofed of. 

§ 6. In the cafe of a qualified or bafe fee, no re- 
mainder can be limited upon it. Thus, Lord Coke fays, 
if lands be given to A. and his heirs, fo long as B. 
hath heirs of his body, remainder over in fee } the re- 
mainder is void. 

§ 7. Remainders are cither veiled or contingent. 
Veiled remainders, or remainders executed, are thofo 
by which a prefent iuterell pafles to the party, though 
to be enjoyed in futuro ; and by which the ellate is in- 
variably fixed to remain to a determinate perfon after 
the particular ellate is fpent. As if A. be tenant for 
years, remainder to B. in fee ; hereby R’s remainder 
is veiled, which nothing can defeat or fet afide. So, 
where an ellate is conveyed to A. for life, remainder 
to B. in tail, remainder to C. in tril, with twenty other 
remainders over in tail to perfons in ejfe j all thefe re- 
mainders arc veiled. 

§ 8. The perfon entitled to a veiled renuiinder has 
an immediate fixed right of future enjoyment, that is, 
an ellate in prafenti ; though it is only to take effeft 

in 
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in poffelfion and pernancy of the profits at a future 
period. And fuch an eftate may be transferred, 
aliened, and charged, much in the fame manner as an 
eftate in pofTefiion. 

§ 9. A remainder is contingent when it is limited to 
take effe£l: on an event or condition which may never 
happen or be performed, or which may not happen or 
be performed till after the determination of the preced- 
ing particular eftate ; in which cafe, as will be Ihewn 
hereafter, fuch remainder never can take effedl. 

§ ID. There are, according to Mr. FearnCt four 
kinds of contingent remainders: — i ft. Where the re- 
mainder depends entirely on a contingent determination 
of the preceding eftate itfelf. As if jI. makes a feoff- 
ment to the ufe of B. till C. returns from Rome, and 3 Rep. 20 a. 
after fuch return of C., then to remain over in fee ; 
here the particular eftate is limited to determine on th« 
return of C., and only on that determination of it is 
the remainder to take eff'eft : but that is an event 
which poflibly may never happen , and, therefore, the 
remainder, which depends entirely upon the determi- 
nation of the preceding eftate by it, is contingent. 

§ II. A. levied a fine to the ufe of B. and the heirs Arton t. 
of his body, until B. ftiould go about to fell, alien, Elfr. pop{,an,, py. 
and after the eftate of B. and the heirs male of his 
body, by any fuch attempts determined, £sfc. then to 
the ufe of the heirs mak of the body of fi., and for de- 
feult of fuch iffue, then to the ufe of C. in ttdl until, 

91s before, and after tc> the ufe of D, in tail, as was 

S 3 before 


Of Contin- 
gent ReraaloP 
ders. 
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before limited to C. It was agreed, that no remainder 
could enure over to C. without an attempt precedent 
by B. to determine his eftate ; hecaufc the eftate of C, 
was not limited to begin, but upon fuch an attempt 
precedent. 

Lyge’s cafe, § 1 2. A perfon devifed lands to his wife, and in cafe 
3 Leon. 182. . 

Ihe was difturbed, then the lands to remain to J, S. in 
fee. It was held that this was a good remainder ; 
but yrould not take effecl, unlefs the wife was dif. 
turbed. 


§ 1 3. The fecond kind of contingent remainder is, 
where fome uncertain event, unconneded with, and 
collateral to the determination of the preceding eftate, 
is, by the nature of the limitation, to precede the 
remainder. 

1 Inft. 378 a. Thus, Lord Cake fays, if a leafe for life be made to 
A., B., and C., and if B. furvive C., then the remain- 
der to B. and his heirs ; here, the want of B’s. fur- 
viving C. does not affeft the determination of the par- 
ticular eftate ; nevcrthelefs, it muft precede, and give 
effeft to B’s, remainder : but as fuch event is dubiou$| 
the remainder is contingent. 

jjpp S *4* Thomas Lane devifed as follows: — I give 

Scudamoje, m devife my mefluaffe, ^c. unto and to the ufe of 

t Bolan. 289. ' ° 

my brother George Lane^ and his alhgns, for and' 

during the term of his natural life without impeachT 

“ ment of wafte, and from and after his death j then 

I give and devife th? lame mito and to the ufe of 

“ Catbmnt 
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Catharine Benger^ her heirs and» affigns for ever, in 
“ cafe ihe the faid Catharine Benger lhall furvive and 
“ outlive my faid brother, but not otherwife j and in 
“ cafe the faid Catharine Benger fliall die in the life* 

“ time of my faid brother, then, and in fuch cafe, I 
“ give and dcvife my fai4 meffuage, Ssft. unto and to 
“ the ufe of my brother George Lane^ his heirs and 
“ afligns for ever.” 

It was held, that this was a contingent remmder in 
Catharine Benger, 

% i S’ third kind of contingent remainder is, 
where it is limited to take effeft upon an event which, 
though it certainly muft happen fome time or other, 
yet may not happen till after the determination of the 
particular eftate- 

Thus, Lord Coke fays, if a leafe be made to J, S. 3 Rep. 2o«. 
for his life, and, after the death of J. D,, to remain 
to another in fee, this remainder is contingent ; for, 
although y. D. muft die fome time or other, yet he 
may furvive J. S., by whofe death the particular eftate 
will determine, and the remainder become void. 

§ 16. The fourth fort of contingent remainder is, 
where it is limited to a perfon not afcertained, or not 
in being at the time when fuch limitation is made. 

Thus, if a leafe be made to one for life, remainder 1 Tnll. 37S 
to the right heir of J. S . ; now there can be no fuch * 
perfon as the right heir of 7. S, until his death, for 

S 4 nemo 
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nemo eji hares viventis, and J. S. may not die until 
after the deterniination of the particular eftate^ there* 
fore fuch remainder is contingent. 

§ 17. The ufual remainder limited indl fettlcments 
before marriage, to the firft and other fons of the in^ 
tended hufband, by his intended wife, is a contingent 
remtdnder. 

Crp.Car.i62. § 18. So, where an eftate is limited to tyro perfons 
for life, remainder to the fuiwivor of them in fee, fuch 
remainder is contingent, becaufe it is uncertain which 
of them will furviye. 

§ 19. The inftances produced of the firft kind of 
(Contingent remainders, may appear to be cafes of con- 
ditional limitations, not falling ftriftly within the de- 
finition of a remainder : but it will be proved in the 
next Chapter, that they are remainders in the moft 
ftrifit and technical fenfe of the word. 


Exceptions. § 20. There are fome cafes which fall literally under 
one or other of the two laft defcriptions, which are 
neverthelefs ranked among vefted eftates. 


Limitation 
to A. for 90 
Years, if ]>c 
fhall fo long 
live. 


§ 31. With refpeft to thofe cafes which are excep- 
tions to the third kind of contingent remainders, it ha^ 
been held, that a limitation to J. for 80 or 90 years, 
if he ftiall fo long live, with a remainder over, after 
the death of to B. in fee, is not deemed a contin- 
gent remainder ; for the mere polfibih'ty, that a life in 
being may endure for 80 or 90 /ears after fuch a limi- 
tation 
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tpdon is made, does not amount to a degree of uncer^ 
^ainf y ii^eieQt tp render a remainder contingent. 

§ 22. Lord Derby covenanted to ftand feifed, to the 
ufe of himfelf for life, remainder to another perfon, 
for 89 years, if Ferdinando his fon fliould fo long live, 
remainder, after the death of Ferdinando^ to his Second 
fon in tail. It was adjudged, that the remainder vefted 
prefently, and that the poffibility of Ferdinandoh out- 
living the term of 89 years, would not make the rcr 
mainder contingent. 

§ 23. A. made a feoffment in fee to the ufe of him- 
felf for life, remainder to the feoffees for 80 years, if 

B. and C. his wife Ihould fo long live ; and if C. fur- 
vived B., then to the ufe of C. for life, and, after her 
death, to the ufe of the firft fon of C. and B. in tail ; 
ymd for default of fuch iffue, to the ufe of D. and 
and the heirs of their bodies, remainder to the right 
heirs of A. A- died and C. died, leaving a fon who 
died without iffue ; and, thereupon, D. and E. entered 
and made a leafe to the plaintiff, upon whom the de- 
fendant, as fon and heir of A.'^ entered. The queftion 
was, whether the remainder in tail to the firft fon of 

C. and B., and the remainder to D. and were exe-. 
cuted, or were contingent upon the eftate for life tq 
C. } and it was adjudged that they were vefted, and 
not contingent ; and that the poffibility of B. and C. 
outliving the term of 80 years, did not make the re- 
mainders to them contingent, 4^d Lord Derby’s cafe 
was ftated and admitted. 




Lord Derby'# 
cafe. Lit. 
Rep. 37p. 


Pollcx, 67* 


Nappcr y. 
Sanders, 
Hutt. 119. 


§ 24. Thi|} 
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PoBe3£*6j, 


3 Rep, 20 a. 


Beverley v, 
Beverley, 

3 Vern. 131 . 
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§ 24. This dodlrine is further confirmed by Lord 
Hale, who laid it down, that if a feoffment were made 
to the ufe of A. for 99 years, if he Ihould fo long live, 
and, after his death, to the ufe of B. in fee, this ihould 
not be contingent, but it ihould be prefumed his life 
would not exceed 99 years. 

§ 25. But if the term of years is fo ihort, as to leave 
a common poffibility, that the life on which it is deter- 
minable may exceed it, the remainder will be deemed 
contingent. And, therefore, if an eltate is limited to 
A. for 2 1 years, if he ihall fo long live, and, after his 
death, to B. in fee, this is a contingent remainder ; 
becaufe there is no improbability in fuppofing, that the 
life may exceed the term, 

§ 26. Sir James Beverley devifed lands to his eldeft 
fon Thomas for the term of 60 years, if he fliould fo. 
long live, and, from and after his deceafe, to his 
grandfpn James, the eldeft fon of Thomas, in tail male, 
remainder in tail to Thomas, his next brother, James, 
the grandfon, intermarried with the plaintiff; and, 
upon the marriage, a fettlement was made, and a 
common recovery fuffered by Thomas the father and 
James the fon. 

It was objefted, that the devife to Thomas being only 
a term of 60 years, if he fhould fo long live, and then 
to James ; that the freehold, during the life of Thomas, 
\yas in abeyance, and no good tenant could be made 
to the praecipe) and, by confequence, James the grand- 
fon 
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fon being dead without ifTue male, the lands belonged 
to the defendant Thomas under the intaiir 

Mr. Finch argued for the plaintiff, that the recovery 
was well fuSered, and that the limitation of the intail 
was good expedtant on the term for 60 years; and 
that it was fo refolved in Lord Derby's cafe. That the 
devife to Thomas for 60 years, if he fhould fo long live, 
and from and immediately after his deceafe, that ought 
to be ititended of his dying within the term, which was 
highly prefumable, Thomas being then above 40 years 
of age, the polfibility that Thomas might overlive was 
a very remote conjecture ; fo that there was not any 
gap or hiatus in the fettlement. But, by this conftruc- 
tion, the freehold veftpd immediately in James, apd 
Thomas had only a term for 60 years, if he ihould lb 
Jong live. 

Per curiam. — It would be hard to make, fuch con-» 
llrudion on the words of the will, as to fay, where a 
term is limited to a man for 60 years, if he ihould fo 
Jong live, and from and after his deceafe to A. B., 
that it muft be meant from and after his deceafe within 
the term; for, fuppofe he Ihould outlive the term, 

Ihould the remainder man take in the life of Thomas’, 
that were a conftruftion contrary to the words and 
intention of the teflator. 

§ 27. In all cafes where it is not admitted that there Pearnc, 26, 
is fuch a degree of polfibility of the life’s exceeding the 
term, as is fuppofed fufficient to create a contingency 
in the remainder, there (fays Mr, Feami) the remain- 
der 
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der cannot fall within the defcription of a freehold, to 
commence in futuro. For when we fuppofe the re- 
mainder to be veiled, we, of confequence, admit, that 
it paifes immediately, fubjeft to, and expeflani on the 
preceding term ; for, otherwile, it cannot be veiled ; 
and then it is a freehold commencing in prafenti, and 
not in futuro. If the life cannot exceed the term, and 
the term mull determine with the life, the limiting an 
eftate to commence from the expiration of the life, is, 
in effedl, limiting it to commence from the determina- 
tion of the term. In which latter mode of limitation, 
there could exill no doubt of the remainder’s palling 
immediately, and being veiled. And upon thefe prin- 
ciples alone, without recurring to any other, the cafe 
Ante, f. 24. put, and dillinftion taken, by Lord Hale, may be ad- 
mitted as law. 


Rule In Shel- 
ley’s cafe. 


§ 28. There are three exceptions to the fourth fort* 
of contingent remainders. The firll arifes from a rule 
of law, that wherever the ancellor takes an eftate of 
freehold, and a remainder is thereon limited, in the 
fame conveyance to his heirs, or to the heirs of his 
body, fuch remainder is immediately executed in the 
ancellor fo taking the freehold, and is not contingent. 
The origin of this rule, and the cafes which have arifen 
upon it, will be ftated under the Titles Deed and 
Devife. 


Limitation § 29. The fecond exception arifes from a principle 
He^s"o’'ffhe 'Title II., Ufe, ch. 4. fed. 26, that an ulti- 

Grantor. mate limitation to the right heirs of the grantor will 
' continue in him, as his old reverfion, and not as a re- 
mainder. 
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mainder, although the freehold be exprefsly limited 
from him. 

§ 30. The third exception arifes from the refpe£l Heir fome- 
which the law pays to the intent of a teftator, where Defa-Iptio 
it can be plainly collefted from his will, that he ufed Perfona:. 
the words heirs of the body, as a defcriptio perfoneCy or 
fufEcient defignation of the perfon for the remainder 
to veil, notwithftanding the general rule that nemo eji 
hares viveniis. The cafes in which this point has oc- 
curred, will be Hated under the Title Devife. 


§ 31. There is a very material difference beween 
that kind of uncertainty which makes a remainder con- 
tingent, and an uncertainty of another kind, viz. the 
uncertainty of a remainder’s ever taking effect in pof- 
. fellion. For wherever there is a particular ellate, the 
determination of which does not depend on any uncer- 
tain event, and a remainder is thereon abfolutely li- 
mited to a perfon in effe, and afcertained, in that cafe, 
notwithftanding the nature and duration of the eftate 
limited in remainder may be fuch, as that it may not 
endure beyond the particular eftate, and may therefore 
never take effe£l, or veil in poffeffion, yet it is not a 
contingent, but a veiled remainder. As, if a leafe be 
to A. for life, remainder to B. for life, or in tail, here, 
notwithftanding B. may poffibly die, or die without 
ilTue, m the life-time of A.y and, confequently, never 
come into poffeffion, yet is his remainder veiled in 
intereft, and by no means comprifed in the legal notion 
of a contingent ellate. 


What Kind 
of Uncertain- 
ty renders a 
R emaindtjr 
contingent* 

Fearne, 527* 


S 32- It 



37® 37//(f XVI. Reminder. Ch. i. % 32 — - 34 . 

§ 32. It is not the uncertainty of ever taking effeft 
in poirefllon, that makes a remainder contingent, for 
to that every remainder for life, or in tail, expe&ant 
On an ellate for life, is and mull be liable ; as the re- 
mainder man may die, or die without ilTue, before the 
death of the tenant for life. The prefent capacity of 
taking cfFed in pofleflion, if the pofleffion were to be- 
come vacant, and not the certainty that the pofleffion 
will become vacant before the eftate limited in remain- 
der determines, univerfally diftinguilhes a vefted re- 
mainder, from one that is contingent. 

Fcarae, 329. S 33* Thu*) if there be a leafe for life to A.., re- 
mainder to B. for life, here, the remainder to B., 
although it may poffibly never take eflfefl: in pofleffion, 
becaufe B. may die before A.y yet, from the very in- 
ftant of its limitation, it is capable of taking effed in 
pofleffion, if the poflTeffion were to fall by the death of 
A. It is therefore vefted in intereft 5 though, perhaps, 
the intereft fo vefted may determine by 5 ’s. death, 
before the pofleffion he waits for may become vacant. 

§ 34. On the other hand, if there be a leafe for life 
to A., and after the death of J. D.y remainder to 5 ., in 
tail, in that cafe, the remainder to B. is not capable 
of taking efled in pofleffion during the life of J. Z 7 ., 
although the pofleffion fliould fall by the determina- 
tion of A*s eftate : but if J. D. chance to die before 
the determination of the particular eftate, then does 
B*&. remainder, by fuch event, become capable of 
taking eSed in pofleflion, whhi it fhall hempen to fall, 

and 
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and is then in the fame ftate as if it had been originally 
limited without any regard to the death of “J. D. 

This very effential alteration in the nature of 
remainder, occalioncd by the timely event of y. D.*s 
death, is the change of a contingent, into a veiled eftate. 

Before that event, it had not the capacity of veiling in 
potTelTion, and it was doubtful whether it ever would 
have it or not ; it was therefore not veiled at all. By that 
event, it acquires the capacity of veiling in poflellion, 
when the polTeflion becomes vacant ; it is therefore 
veiled • in interell, though it is yet uncertain whether 
it ever will veil in poflellion ; for it is llill poflible that 
B. may die without ilTue during the continuance of the 
particular ellate. 

§ 35. It follows, that whenever the preceding ellate 

• 

is limited, fo as to determine on an event which cer- 
tainly mull happen, and the remainder is fo limited to 
a perfon in ejfe, and afcerlained, that the preceding 
ellate may, by any means, determine before the ex- 
piration of the ellate limited in remainder, fuch 
remainder is veiled. On the. contrary, whenever the 
preceding ellate (except in the cafes before mentioned 
as exceptions to the deferiptions of a contingent re- 
mainder) is limited, fo as to determine only on an 
event which is uncertain, and may never happen; or 
wherever the remsdnder is limited to a perfon not in ejfe^ 
or not afeertained ; or wherever it is limited fo as to 
require the concurrence of fome dubious uncertain 
event, independent of the determination of the pre- 
ceding ellate, and duration of the ellate limited in 

remainder. 
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remainder, to give it a capacity of taking efied» dtftt 
the remainder is contingent. 

Fearne, 331. g 26. Where an eftate is limited to A. for life, re- 
mainder to B. during the life of A., it is a veiled 
remainder ; for here is a preceding ellate to determine 
on an event which certainly mull happen, the death 
of A.i and ' the remainder is fo limited to a perfon in 
ejfe, that the preceding ellate may, by fome means, 
(o/z. by forfeiture or furrender), determine before the 
expiration of the eftatc limited in remainder, that is, 
before the expiration of life : accordingly,* if A*i. 
life be not ( xpired at the determination of the particu- 
lar ellate which it will not if A. fhould commit a for- 
feiture, or make a furrender, then will the remainder 
take effed in poirdlion. 

§ cjy. This doitfine was formerly doubted, but it 
has been refclvcd in a modern cafe, that a remainder 
to trullees during the life of a tenant for 99 years, if 
he Ihould fo long live, to take eflfeO: from and after 
the death of fuch tenant ior life, or other fooner 
determination of the ellate limited to him, was a veiled 
remainder. 

Berrington v. § 38. John Dormer y upon the marriage of his cldeft 
3*Atk!*'i3V conveyed feveral ellates (after a great number of 

W1II18R.327. preceding limitations for life and in tail), to the ufe of 
Robert Dormer for 99 years, if he Ihould fo long live, 
and, from and after the death of the faid Robert Dor- 
mer , or other fooner determination of the ellate limited 
to him for 99 years, to the ufe of trullees and th^ 

heirs. 
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helrSy during tWe life of the faid Robert Dormer, upon 
truft to preferve the contingent remainders therein-after 
limited, and after the end or other fooner determina* 
tion of the faid term, to the ufe of the firft and other 
fons of the faid Robert Dormer fucceflirely in tail male, 
vrith remainder over. 

On^ of the queftions in this cafe was, whether the 
remaiimer limited to truftees to preferve contingent re- 
mainders, was a veiled or a contingent remainder. 

The 'Court 4of King's Bench deternuned, that it 
was a veiled, and not a contingent remainder. 

Upon a writ of error to the Hoxife of Lords, it was 6 Bro. Pari, 
contended for the plaintiff in error, that the eilate 
bang limited to the truilees,. after the death of Robert 
Dormer, during his life, was a void limitation, becaufe 
it could never take effeft in pofieinon. That if the 
limitation to the truftees was not void, but the words 
^ter the deathof RoberiDormer might be reje£ted,and the 
limitation to the truftees to take effefl in the disjunftive, 
viz. or other fooner determination of the term, yet that 
the truftees by force of thofe words took no vefted re- 
mainder, but their eftate remained in contingency ; for 
no remainder could be faid to be vefted, unlefs it was. 
fo limited as to come into the poffeffion of the remainder- 
man upon every determination which might happen of 
the particular eftate. But the words ether fooner de- 
termination cf the term, could not extend to a determi- 
nation of the term by effluxion of time, becaufe the 
eftate after the end of the term, (which, in a legal fcnfe, 

VoL.II. T always 
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always iignified after the end by effluxion of time% 
was, by exprefs words, limited to the firft fon oi Robert 
Dormer ; fo that the words, other fooner determination, 
could extend only to a determination of the term by 
furrender or forfeiture, which might or might not 
happen. It was admitted, that when a remainder was 
limited to take eifeft in polTefflon, upon an event which 
of necejjity muji happen^ fuch remainder would veftj 
but if it was limited to take effedt in pofifefflon upon an 
event which might never happen, then it did not veil. 
Now, it was not an event which muft neceflarily hap- 
pen, that Robert Dormer' % term fhould end by furrender 
or forfeiture, beeaufe it might determine by effluxion 
of time or death ; fo that the prefent cafe was no more 
than this, vix. a limitation to Robert Dormer for 99 
years, if he fo long live, and if his eftate lhall deter- 

mine by furrender or forfeiture, then to the truilees 

• 

during his life ; and which was plainly no more than a 
contingent remainder. That this conllrufUon pf the 
limitation to the truilees was moll agreeable to, asid bed 
anfwered the intention of the parties to the fettlement ; 
the end and defign of appointing truilees to preferve 
contingent remainders, in this and all other marriage 
fettlements, being only to give them a right to enter, 
upon any conveyance made by the particular tenant 
for life or years, to dellroy the contingent remainders 
before they arife. 

On the other fide it was argued, that the ellate 
limited to the truilees to preferve the contingent re- 
mainders, was a veiled remainder, to take effcd in 
ppffeffion during the life of Robert Dormer, upon the 

determinatiou 
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detennination of the particular eftate, limited to hitu 
for 99 years^ either by effluxion of time, forfeiture, or 
furrender ; and though that part of the limitation 
which depended upon the contingency of Robert 
Dormer’s death, was of no operation or effeft to veft 
an eftate in pofteillon in the truftees on that lingle 
event ; yet, as the particular eftate for 99 years might 
determine in his life-time by either of the other events 
happening, that is, forfeiture or furrender, the remain> 
dcr vefted in the truftees took effeft in pofteftion. And 
a remainder fo limited is v;ell warranted by the rules 
of law, and is neither void nor contingent. That to 
make this a contingent remainder from the words or 
other fooner determination^ would be contrary to the 
eftablilhed notion of what the law calls a contingent 
remainder ; for fuch a remainder can only be one of 
thefe three ways either where the perfon to whom it 
is limi^d is not in ejfe^ or where the particular eftate 
may determine before the remainder can take effed:, 
or where fome collateral accident mull happen before 
it can take effed. But none of thefe fell out in the 
prefent cafe for the perfons to whom the eftate was 
limited, viz. the truftees, were exifting. The remain- 
der to them would take effect immediately upon the 
determination of the particular eftate by furrender or 
forfeiture ; and here was no collateral accident to hap- 
pen before it could take place, but only fuch as made 
a determination of the particular eftate, and what was 
implied in its very creation. The words, or other fooner 
detertmnationf are what are implied in every term for 
years, and to which every term is fubjeft by furrender 
os forfeiture : they are no other than what are made 

T a ufe 
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life of ini all cbinmon limitations of elhtfes to truftees to 
preferve contingent reminders in every fettlement. 
To put, therefore, fuch a conttruftion upon thefe 
words, as to make the eftate ariiing from them to the 
truftees a contingent reminder, would difappoint the 
very end propofed by them : it would fruftrate the in- 
tention of the parties, and endanger moft of the family 
fettlements in the kingdom. 

The Judges having been confulted on this cafe. 
Lord Chief Juftice Willes delivered their unanimous 
opinion; of which I fliall tranferibe that part*which 
relates to the prefent queftion. 

waie* Rep. “ We deny that this eftate fo limited to the truftees 
337* fuch a contingent remainder, that it did not veil 

** immediately. The notion of a contingent remain- 
** der is a matter of a good deal of nicety ; and, if 1 
** fhould trouble you with all that is faid in the books 
** concerning contingent remainders, and the inftances 
** that are put of fuch contingent remainders, I am 
afraid it would rather tend to puzzle than enlighten 
** the cafe. I choofe, therefore, to tell your Lordfttips 
“ what are the contingent remainders that do not veft, 
“ and what remainders veft immediately, though they 
“ are fometimes (though very improperly) called con* 
“ tingent remainders. The definition which was given 
“ by the counfel for the appellants of a contingent 
“ remainder which does not veft, . is, where the parti- 
** cular eftate may determine before the reniainder can 
** take place in pofteflion ; and that, if it is uncertain 
“ when it will take place in poffcffion, and it may hap- 

« pen 
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pea that it never vrill take place in pofleinon, the 
remainder will not veft. But this is not a juft de- 
“ finition ; for, if this were true, it would overturn 
** all the fettlements that ever were made. I will men> 
tion but one inftahce, though 1 might mention a 
** thoufand ; as, where an eftate is limited to ji. for 
“ his life, remainder to another, and the heirs of his 
** body. I believe no man in his fenfes ever doubted 
“ but this was a vefted remainder ; and yet it is within 
their definition : for, fuppofe the remainder man in 
“ tail dies without iftue, before the tenant for life, then 
this, remainder will never take place in pofTeflion. 
As, therefore, this is not a proper definition, we 
** beg leave to acquaint your Lordfhips what we think 
“ is, and we think there are but two forts of contin> 
** gent remainders which do not vcft. ift, Where the 
** perfon to whom the remainder is limited is not in # 
at the time of the limitation : adly. Where the com- 
mencement of the remainder depends on fome matter 
collateral to the determination of the particular 
** eftate. Muiy inftances of fuch contingent remain* 
** ders might be put, which will ftdl under one of thefe 
^ heads } and I will beg leave to put one of each, the 
“ better to illuftrate this matter. If the firft limitation 
“ be to one for life, or for years, and the next limita- 
tion to the fon of who, at the time, has no 
** children, this is a contingent remainder of the iirft 
“ fort. If there be a limitation to A, for life, re- . 
mainder to £. after the death of J. S., or wh^ a 
third perfon then at Rome returns from thence, this 
is a contingent remainder of the fecondfort. In the 
firft cafo, if the tenant for life flxould die, or the 
T 3 “ term' 
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** teifm for years expire before B. has a fon bom, the 
remainder never veils at all. And, in the fecoii 4 
cafe, if B. dies before J. S.i or before the man returns 
** from Rome, the remainder never veils, becaufe the 
death of y. S., or the return of the perfon from 
“ Rome, were both conditions precedent. And thefe 
“ are inllances, amongft many others, of contingent 
“ remainders which do not veil, and of which you 
“ may find great variety in BoraJlorCs cafe, 3 Coke 
“ Rep. 20. But the prefent limitation to the truftees 
plainly does not fall under either of thefe heads. 
The truftees were perfons in being, and their eftate 
was not to commence on any collateral matter, but 
upon all determinations of the eftate of Robert Dor-. 
** mer which could happen during his life ; and the 
“ eftate was limited to them for no longer time. To 
** enforce and illuftrate this, I beg leave to mention 
“ two or three other things. Will any one fay, that 
any thing can defcend to the heir that did not veil 
in the acnccftor ; fo that, if nothing veiled in the 
. truftees, the limitation to them and their b^rs is 
nonfenfical. For, according to this notion, if they 
Ihould die before the contingencies happen, their 
heirs can take nothing ; and yet this word heirs 
** has been put in every fuch limitation for 200 years 
lalt pall, for it is fo long fince the llatute of ufes $ 
fo that, during that time, we have been all in the 
dark, and this new light is but juft Iprung up, which, 
if it prevail, for another reafon as weH as this, will 
« overturn' all the fettlements for 200 years laft paft. 
« For in every one of them, the limitation is either in thh 
i^e ytords as the prefent, or, after the end or other 

” fooncr 
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** fo«ner determination of the particxUar eilate, which 
are words tantamount to this, for end or dctermina- 
** don certainly comprehends death, as well as effluxion 
of time. If, therefore, I could not make this con- 
** fiftent with the rules of law, though I humbly ap- 
** prehend I plainly have, I ihould rather choofe to 
“ put a conftru€tion on thefe words contrary to the 
** rules of law, than overturn many thoufand fettle- 
ments, according to tliis maxim, founded on the 
** bell reafon, communis error fdcit jusy and, vi res 
magis valeat ^uam per eat. But the prefent cafe, for 
“ the^reafons I have already mentioned, is not, I think, 
** liable to this objection ; to prove which, I beg leave 
“ only to put one cafe. A.y tenant in fee, grants an 
“ ellate to for 99 years determinable in his life, 
“ fuppoling B. outlive the term, or furrender, or for- 
feit, no one, I ;believe, will fay but that A. may 
enjoy the eftate again. If fo, a contingent freehold 
** was in him during the life of 5 ., for it could not be 
** in B.y becaufe he had only a chattel intereft ; and it 
could not be in any one elfe. And if it were in A.y 
** it muft be a veiled intereft, for it was never out of 
** him. And if A. had a contingent freehold during 
** the life of B.y no one can fay but that he might 
grant it over ; and if he do, it muft be of the fame 
nature it was when it was in A.y and, coniequently, 
** a veiled freehold. And this cafe I have put is ex> 
“ prefsly held to be law in Co. Lit 4.2 a.y in Cholmeley's 
** cafe, 2 Co. 51 a.y and in the Tear Book of Rdward 
« 3., which is there cited.” 

The judgment was affirmed. 

T4 
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39. It frequently happens, that condngmt re> 
mainders intervene between the particular eftate, and 
other limitations over. Upon which cafes, we mult 
obferve, that whenever a contingent renuunder is li* 
mited, which is followed by another limitation over, 
if the contingent limitation be not in fee, the fubfe> 
quent limitation may be veiled, if it- be made to a per- 
fon in ejfe. 

5 40. Thus, if an ellate be limited to A. for life, 
remainder to his firll and other fons in tail, remainder 
to B. for life, remainder to his firll and other fons in 
tail, if B. has a fon born before A.y fuch fon will have 
a veiled ellate in remainder in him. But if A, Ihould 
afterwards have a fon, he will take a veiled ellate, 
which will precede the ellate of B's. fon. 

§ 41. Where lands were limited to hulband and 
wife for their lives, and, after their deceafe, to their 
firll iflue male, and to the heirs male of fuch ilTue law- 
fully begotten, and fo over to the fecond, third, and 
fourth iflue male, t 5 fc. and, for want of fueh iflue, to 
the hdrs male of the body of the faid hulband and 
wife; it was held, that this lall limitation Ihould be 
executed fub mode, that is, in fuch manner as to open 
and feparate itfelf from the firll ellate for life, when-; 
ever the contingency happened. 

$ 42. The preceding cafes are inilances wdtere th^ 
contingency of the intervening remainders arofe fron^ 
their being limited to perfons not in eJfe, But if therq 
be a remainder limited to a perfon in ejiy fo as to de. 
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pend on a contingent event, if the fame contingency 
be not con0dered as extending to the fubfequent Uini« 
tations, fuch of thofe limitations as are to perfons in 
ejfe may be veiled. 

S 4j. Thus, in the cafe of Napper v. Saunders, one Anu. 
of the queilions was, whether the remainders, fubfe- 
quent to the remainder for the life of C., were con- 
tingent or veiled ? It was agreed, that C's. eilate for Tracy v, 
life was contingent on the event of her furviving her 
huiband : but ifili it was held, that the fubfequent re- 
mainders were veiled. 

$ 44. We have feen, that no remainder can be li- Tw» contia- 
mited after a limitation in fee j but two or more fereral 
contingent eilates in fee may be limited, as fubilitutes 
or alternatives, one for the other, and not to interfere j peamc, 547. 
bat fo that one only can take efte£l, and every fubfe- 
quent limitation be a difpoiidon, fubilituted in the 
room of the former, if the former Ihould ftul of 
effe£l. 

§ 45. Sir Michael Armyn devifed certain lands to Loddingtoa 

Evers Armyn for life, and, in cafe he ihould have any i LdfR^. 

iifue male, then to fuch iflue male and his heirs for *o 3 * 

ever ; and if he ihould die without iflue male, then he 

devifed the manor of Pickworth to Thomas Style in fee, v. Carter, 

^ z Hro PsrL 

and the manor of Willoughby to Sir Thomas Bamar- ca. 64. 
difton in fee. It was determined, that thefiril remain- , Raym. 
der was a contingent fee to the iflue male oi Evers 
Armyn, and the remainder to Sir Thomas Bamardifion 
was a contingent fee a^o, not contrary to, but concur- 
rent 
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rent with the former, according to the notion in iVtm* 
V. Holmesy and was a contingency with a double 
alpeft. For if Evers had had ilTue male, then the re- 
mainder had veiled in fuch iflue male in fee ; if he 
died without iflue male, that is, (faid Treby\ if he 
never had iifue male, then to Sir Thomas Bamardijion 
in fee. And thefe were not remainders expedant, 
the one to take efied after the other, but were con- 
temporary. 

§ 46. A perfon devifed all his lands to liis fon y. L. 
for the term of his natural life, and, after his deceafe, 
unto the heirs male and female of the body of his faid 
fon y. L. for ever ; and if his faid fon Ihould die, leav- 
ing no lawful iflue, then he devifed the premifes to 
his daughter Elizabethy and her heirs and afligns for 
ever. 

After the death of the teftator, y. the fon enter- 
ed, and fufiered a recovery. 

The court was of opinion, that the fon acquired an 
eftate in fee Ample by the recovery. For if it was an 
eftate tail in him, there could be no doubt ; and if he 
had only an eftate for life, with remainder in fee to his 
heirs male and female, (which the court rather took it 
to be), then- this being a contingent remainder, was 
deftroyed by the common recovery ; and all fubfequent 
remtdnders depending thereon, were alfo barred ac. 
cording to the cafe of Loddington v. KymCy which re- 
fembled this cafe in points. 


§ 47. A will 
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S 47. A will was made in thefe words ; I give my Goodright ▼. 
** mefluage, ^c. to my fon y. S. for his Ufe, and, 

** after his death, unto all and every his children 
« equally, and to their heirs ; and in cafe he dies with- 
out iffue, I give the faid premifes unto my two 
** daughters and their heirs, equally to be divided 
** between them.” 


It was determined, that both the devifes were con- 
tingent remainders in fee. 

§ 48. A perfon devifed lands to his niece Dorothy Doev. 
for life, remainder to truftees to preferve contingent 3 x'Jrm R. 
remainders, remainder to all and every the children of 4 ^* 4 * 
Dorothy^ begotten or to be begotten by his nephew 
y. C. and their heirs for ever, to be equally divided 
among them ; but if only one child, then to fuch only 
child and his or her heirs for ever ; and, for default 
of fuch iffue, to yames Gomberbacb for life, remainder 
to truftees to preferve contingent remainders. 


l>ord Kenyon faid, there was nothing to diftinguifli 
this cafe from Leddington v. Kyme and Goodright and 
Dunham. The clear intent of the devifor was, that the 
children of Dorothy^ if any, ihould take a fee ; and if 
fte had no children, then that the remainders over 
Ihould take effoft j but Dorothy had children, by which 
the limitations over were defeated. 

§ 49. Mr. Seijeant H///, in arguing the above cafe, irtsr.Legge, 
cited a determination of Lord Hardmcke upon a cafe 1 ^!"* 
nearly fimilar, ForreS, M.S. 

A perfon 
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A perfon devifed to his wife Elizabeth^ and her 
hdrs, dl his freehold, leafehold, and perfonal eftate, 
charged with 200 /. to be laid out on a houfe, which 
he gsire to his daughter Marthana during the term of 
her natural life, and, after her deceafe, then the fame 
to go and be enjoyed by the children of her body be- 
gotten, and their heirs ; and, in default thereof, to his 
fon WUliam Legge, his heirs and affigns. JVilliam Legge 
died in the life-time of Marthana^ but devifed his in- 
tereft to the plaindif, and then Marthana died without 
children. The queftion was, whether this devife to 
William was good, which depended upon whs^t eftate 
he took by his father’s will ; whether a vefted remain- 
der, or a remainder depending upon the contingency 
or pollibility of Marthana* % dying without children. 

Lord Chancellor. — ^Tliis is a vefted remainder in Wil- 
liam Legge ; Marthana took no more than an eftate 
for life ; for when an eftate for life is exprefsly given, 
no greater eftate lhall arife by implication : fubfequent 
words of contingency, enlarging the eftate, only where 
no exprefs eftate for life is devifed. Then, as to the 
children, the queftion is, whether this be a limitation to 
them in fee or in tail ? Had there been no remainder 
limited over, they would have taken a contingent re- 
mainder in fee : but there being a limitation to their uncle, 
it is impodible they Ihould die without heirs, during 
his, or any of his children’s life. The doubt arifes 
from the equivocal words, in default thereof whether 
they relate to Marthana'^ <Iying without children, or 
to the children’s dying vrithout heirs. If to the firft, 
the cafe will then amount to that of Loddington v. Kyme, 

and 
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and make this a fee \nth a double afpeft, or, as it is 
calleddn that cafe, two concurrent contingencies, of 
which either is to ftart, according as it happens, being 
remainders contemporary, and not ezpe&ant one after 
another. But then both will be contingent, as well 
that to the children of Marthana, as that to WilHam ; 
which is a conftrudion never made without an abfolute 
neceflity, as there was in LodcUngton v. Kymct where 
the words were, “ to E. Armyn for life, and in cafe he 
have any ilTue male, then to fuch ilTue male and his 
“ heirs for ever, and if he die without iffue male, 

“ then over.” And which was a very lingular cafe. 

But here is no fuch neceflity ; the words, in default 
thereof, taking in both the contingencies, as well that 
of Marthana*^ dying without children, as of her chil- 
dren dying without heirs, which brings it to no more 
than the common ordinary limitations in fettlements, 
which take in ail the contingencies that can happen. 

And as the court never conftrues a limitation into an 
executory devife, where it may take effed as a remain- Tit. 38. 
der, becaufe the former puts the inheritance in abey- 
ance ; fo, neither does it conflrue a remainder to be 
contingent, where it can be taken for verted, becaufe 
the latter tends to fupport the eftate, and the former 
to deftroy it, by putting it in the power of the parti- 
cular tenant to defeat the remainder, by fine or feoff- 
ment, which would have been the cafe here, by this 
forced conftrudion of the defendant 3 fince, by taking 
this for a contingent remainder- in WilHamt it would 
have been in Marthane^t power to deftroy the whole 
before the birth of a child. 

9 • 

§ 50. Mr. 
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§ 50. Mr. Fearne obferves^ that in this laft cafe the 
word thereof^ upon which the conftruftion turned^ was 
equally applicable to the heirs of the children, as to the 
children themfelves ; and the heirs being the lall ante- 
cedent, there was no ground for excluding the re- 
ference to them ; which reduced the cafe to that of a 
devife to one and his heirs, and in defeult of hdrs, 
then to a perfon who was a collateral heir of the 
firft devifee. 

§ 51. Where there is a contingent limitation in fee 
abfolute, no eftate limited afterwards can be- veiled, 
except in one cafe, which will be mentioned here- 
after. 

§ 52. Thus, in the cafe of Loddinpon v. Kyme, it 
was determined, that the remainders to Thomas Style 
and Sir Thomas Barnadifton were contingent, becaufe 
the preceding limitation to the ilTue of Evers Armyn 
was a contingent fee ; and the court took the dif- 
tindion that where the mean eilates are for life, or in 
tail, the laft remainder may, if it be to a perfon in ejfe, 
veil ; but that no remainder after a limitation in fee 
can be vefted. 

§ 53. In all cafes where the firft contingent remain- 
der is in fee, or where there are concurrent remainders, 
if the firft remainder becomes vefted, all the fubfequent 
remainders become void: for then they become re- 
mainders expedant on the determination of an eftate 
in fee-firaple, or concurrent remainders. 


§ 54. Thus, 
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§ 54. Thus, in a cafe cited by Mr. Juftice Buller, 
where the devife was to G. Pinnock for life, remainder 
to her firlt and other fons in tail general, and for de* 
&ult of fuch ifliie male, remainder over : and it was 
contended at the bar, that the word male might be re- 
jeded; but the court faid they could not do it; but 
held that the remainder over was a contingent devife, 
only on the event of there never being a fon, and if 
there were a fon ever bom, though he died, the remain- 
der over was void. In that cafe, a fon was born, who 
died during the life of G. Pinnock^ on the birth of whom 
the eilate veiled in him, and the limitation over was 
void. 

§ 55. It feems, however, that a contingent deter- 
minable fee, devifed in trull for fome fpecial purpofes 
only, will not prevent a fubfequent limitation to one 
in ejfe from being veiled. 

§ 55. Sir William Dodwell devifed all his ellates to 
his daughter for life, remainder to trullees to preferve, 
&*£■., remainder to her firll and other fons in tail ; and 
in cafe his faid daughter Ihould die without ilTue of her 
body living at her deceale, then he devifed his ellates 
to trullees and their heirs until his coulin Sir H. Nel- 
thorpe Ihould attain his age of 21 years, and then he 
devifed all his ellates to His faid coufm Sir H. N. after 
he attained his age of 2i years for life, remainder to 
his 6rll and other fons in tail male ; and in default of 
fuch ifliie, or in cafe the faid Sir H. N. Ihould happ«i 
to die before he attained his age of 2 1 years, and with- 
out iflue, then to 5 . Lethulier for life, 
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Lord Hardmcke held, that the contingency of the 
daughter’s dying without ifliie living at her death, af- 
iieded only the ellate limited to truftees until Sir H, N, 
ihould attain ai. That this limitation to truftees was 
not an abfolute fee, as was contended, but a deter* 
minable fee. That the eftate limited to Sir H, N. was 
only contingent until he attained 21, and that this 
contingency extended to none of the fubfequent eftates ; 
and, therefore, the remainders over to perfons in effe 
were vefted. 

§ 57. It frequently happens, that eftates are.fubjeft 
to a power of appointment in the firft taker, with re* 
mainders over in default of fuch appointment. It is 
now fettled, that fuch a power does not fufpend the 
eifed of the fubfequent limitations, and keep them in 
contingency. 

§ 58. As to the cafes wherein a condition annexed 
to a preceding eftate is, or is not, confidered as a con- 
dition precedent, to give effeft to the ulterior limita- 
tions, fuch cafes may be diftinguiflied into three 
clafles. I ft. Limitations after a preceding eftate which 
is made to depend on a contingency that never takes 
effed ; adly. Limitations over upon a conditional con- 
tingent determination of a preceding eftate, where fuch 
preceding eftate never takes efted at all : 3dly, Limi- 
tations over upon the determination of a preceding 
eftate by a contingency which, though fuch preceding 
eftate takes efied, never happens. 


S 59. The 
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§ 59. The cafes of Napper V. Sanders, and Traty v. 

Lethulier, appear to fall under the firft clafs in this 
diftribution ; in which cafes it was held, that the con- 
tingency affefted only that eftate to which it was firft 
annexed, without extending to the ulterior limi- 
tations. 

§ 60. In a cafe referred by the Court of Chancery 
to the Court of King’s Bench, the fadls were — Tempejl 
Hey devifed all his real eftates to truttees, to the ufe of 
his fon Thomas for life, remainder to his firft and other 
fons bj any future wife in tail male, remainder to the 
daughter and daughters of fuch future wife and their 
heirs as tenants in common ; provided that if his fon 
Ihould marry any woman related to his then wife, all and 
every the above ufes, fo far as the fame related to the 
iffue of fuch future marriage, Ihould ceafe and be void ; 
and the faid truftees Ihould ftand feifed of all the pre- 
mifes to the ufe of the children of his brother John Hey 
and their heirs as tenants in common. Soon after the 
death of the teftator, Thomas Hey his fon died without 
iffue, and without having married again, leaving Thomas 
Farren Hey his heir at law. 

The queftion for the opinion of the court was, whe- 
ther the children of y^sn Hey, the brother of the tef- 
tator, had taken any and what eftate in the cafe that 
had happened? 

The court certified their opinion, that the children 
of yehn Hey, the teftator’s brother, took eftates tail 
under this devife. The court muft therefore have 
Vot. II. U thought 
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thought that the contingency of the fon’s marrying 
again, ^c. was confined to the ellates limited to his 
future ifiue. 

§ 6i. In another cafe referred by the Court of 
Chancery to the Court of King’s Bench, the fafts 
were — Edward Bujbyy reciting that he was defirous 
to provide for his fifters, but confidering that his 
lifter M. S. was already well provided for during the 
life of her hulband, devifed all his eftates in the city of 
Okford^ Ss’r. to truftees, in truft that they Ihould, 
during the life of M. S. pay the rents and profits to 
the teftator’s fifters, E. B. and M. B., their heirs and 
afligns ; and from and after the deceafe of the hulband of 
M.S., in cafe M.S. Ihould be then living, in truft, as to 
one third part, to the ufe of the faid M. S. for her life, 
and as to another third part, to his lifter E. B. for life, 
and as to the remaining third part, to his filler M. B. 
for life ; with feveral remainders to their firft and other 
foils in tail male, remainder to their daughters as 
tenants in common, with crofs remainders between the 
lifters, remainder over to y. S. Horton in tail, with 
feveral remainders over. The teftator’s lifter M, S. 
died in the life-time of her hvtlband. 

The principal queftion was, whether the condition 
of M. S.’s fuiyiving her hulband was merely confined 
to the life eftate, or was to extend to all the fub- 
fequent limitations? 


1 he court certified their opiiuoui that the remainder 
to y. S. Horton was good. They therefore mull have 

held. 
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held, that the condition of the married lifter’s furviving 
her huiband, did not extend to any of the limitations 
fubfequent to her eftate for life. 

§ 62. The conftru£lion in thefe cafes, as to the re- Feame, 358. 
ftridion of the contingency to the eftate firft hinged 
upon it, appears to depend on the teftator’s apparent 
intention not to extend it further : for, wherever there 
is no apparent diftindion in view, in this rcfpeft, be- 
tween fuch eftate and thofe that follow it, the con- 
tingency, it feeins, will equally affeft the Whole ulterior 
train of limitations. 

§ 63. Thomas Hooker devifed his lands to his fon 
William Hooker^ and the heirs of his body ; and if his 
faid fon fhould die without iflue of his body, and the 
faid teftator’s wife Alice Hooker ftiould furvive his the 
faid teftator’s fon, then the teftator’s wife Alice ihould 
enjoy the premifes for her life ; and after her deceafe, 
the premifes ftiould be enjoyed by the teftator’s fifter 
Mary Stratton for her life, and after her deceafe, (the 
teftator’s fon William Hooker being dead without iffue 
as aforefaid), then the teftator devifed the premifes to 
the leftbr of the plaintiff. 

The teftator’s wife Alice did not furvive the teftator’s 
fon, but died before him. 

Upon a queftion, whether the ulterior devife over 
had not failed, by the wife’s death in the fon’s life- 
time ? a cafe was made, by confent, for the determi- 
nation of the judge who tried the caufe, ( Reynolds)^ 

U a -whofc 


Davis V. 
Norton, 

2 P. Wins* 

390- 



49 * XVI. Remainder. Ch. i. 5 64. 

whofe opinion was, that the remainder limited, by th6 
will was a contingent remainder, depending on the 
death of the fon without ifl'ue, in the life-time of the 
tellator’s wife ; and as that contingency never happened^ 
the remainder, which depended thereon, could never 
arife. The judge appears to have laid much ftrefs on 
the words, “ the teftator’s fon being then dead with- 
out i^ue as aforefaid,” annexed to the remainder after 
the wife’s deceafe, as equivalent to a repetition of the 
contingency firft exprefl'ed of the fon’s dying without 
iflfue, the wife then living. 

Poe V. § 64. Lands were devifed to truftees upon truft out 

Poug. 75. of the rents, to pay 20 /. annually to the teftator’s 
daughter for life, and to pay the refidue of the rents, 
and the whole after her deceafe, to her hufband for his 
life ; and if flie Ihould happen to furvive her hufband, 
then to ftand feifed of all the lands, upon the trufts 
after mentioned, viz. to his faid daughter for life, then 
to her fon //., and the heirs of his body, remainder to 
the heirs of the body of her hufband by her, remain- 
der to the heirs of her body by any other hufband, 
remainder to her hufband and his heirs for ever. The 
teftator’s daughter died in the life-time of her hufband. 

It was held, that the limitations over Ihould not take 
cffe£l:, for that the contingency was not confined to her 
life eftate, but extended to all the fubfequent limita- 
tions, the court not finding upon the whole will fuffi- 
cient to gather a different intent, fo as to warrant them 
in lupplying the omitted words. 


Mr. Fearne 
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Mr. obferves, that, in this cafe, the contin. 

gcnCy itfelf was exprefsly, by the words of the will, 
extended to, and equally connedled with, all the fub- 
fequent limitations ; for the truftees were, in that event, 
to (land feifed of the lands, to the feveral ufes, intents, 
and purpofes, in the will after mentioned : which ufes 
included as well the h/iiitations to the wife for life, as 
thofe following it ; fo that there was no particular con- 
nexion of the condition with her cftate more than with 
any of the reft. 

§ 6^. With rdpeX to limitations over upon a con- 
ditional determination of a preceding eftate, where fuch 
preceding eftate never takes effeX at all, the firft cafe Scatterwood 
of this kind was upon a devife to truftees for 1 1 years, 
remainder to the firft and other fons of fuccellively 
in tail male, provided they Ihould take the teftator's 
forname ; and, in cafe they or their heirs fliould refufe 
to take the tcftator’s furname, or die without iflue, then 
he devifed his land to the firft fon of jS. in tail male, 
provided he took his fumame ; and if he refufed or 
died without iflue, then to the right heirs of the 
devifor. 

j 4. died without having had any fon. B. had a fon 
at the time of the devife. The court did not agree as 
to the validity of the devife to the firft fon after a tferm 
of years, without any preceding freehold to fupport it, 
but refolved that the fubfequent limitation to the firft 
fon of B.f who was then in effe^ and capable, took effcX; 
and that the preceding limitation to the firft fon of A.y 
ox the condition thereto ‘annexed* did not operate as a 

U 3 precedent 
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precedent condition, which mujl happen, to give effeft 
to the fubfequent limitation to the fon of J?., hut was 
only a precedent eftate, attended tvith fuch a Uinh 
tation. 

§ 66. Lord Hardwicke was of the fame opinion, 
s Vef. 4za. and has faid, “ I know no cafe of a remainder or 
“ conditional limitation over of a real eftate, whether 
by way of particular eftate, fo as to leave a pro- 
“ per remainder, or to defeat an abfolute fee before 
by a conditional limitation; but if the precedent 
“ limitation, by what means foever, is out of the cafe, 
the fubfequent liinitation takes place.’* 

5 67, As moft of the cafes which occur upon this 
point, are cafes wherein the whole fee was firit limited, 
the further confideration of them will be poftponed to 
Executory Devifes ; only obferving, in this place, that 
if fuch a conditional limitation is not defeated by the 
failing of the preceding eftate^ in thofe cafes wherein 
the whole eftate is firft limited, a fortiori, it fliould not 
be d^eated, in the cafes v'here the whole fee is not at 
firft limited ; but the remainder, though conditional, 
includes the reiidue of ihe eftate, not before otherwifQ 
difpofed of. 

§ 68, As to cafes of the third clafs, it may be ob-> 
ferved, that although where a Femainder is limited tq 
take effect on a condition annexed to a preceding eftate, 
and that preceding eftate fails, it appears that the re- 
mainder fliall neverthelefs take place ; yet, where fuch 
Receding partievdar eftate takds place, and the condi* 

tioft 
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tion is not perfomied, the remainder, it has been held* 
will not take effe£l at the expiration of fuch preceding 
ellate, unlefs, in thofe cafes, where the apparent gene- 
ral intention of the teftator calls for it. 

§ 69. It fometimes happens, that a remainder is 
limited in words which feein to import a contingency, 
though, in faift, they mean no more than would have 
been implied without them, or do not amount to a 
condition precedent, but only denote the time w'hen 
the remainder is to veil in poffeflion. 

§ 70. Thomas Borajlon devifed lands to A. and B. 
for 8 years, remainder to his executors, until fuch time 
as Hu^h Borajlon Ihould accompliflt his full age of 21 
years ; and when the faid Hugh fhould come to liis 
age of 21 years, then the teftator declared his will to 
“be, that he fliould enjoy the fame to him and his heirs 
forever, Hugh Borajlon died under 21, It was con- 
tended, that the remainder did not veil in him, be- 
caufe he did not live to attain the age of 2 1 ; for, as he 
was not to have it until 21, it was contingent on that 
event, it being uncertain whether he ever would attain 
that age. But it was refolved, that the cafe w'as no 
other in effe£t than a devife of lands by a perfon to 
executors, until his fon attained the age of 2 1 years, 
remainder to his fon in fee ; and that the adverbs of 
time, when^ and then, lAc. did not make any 
thing neceffary to precede the fettling of the remainder, 
any more than in the common cafe of a leafe for life 
or years, and after the deceafe of the lelfce, or the 
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end of the term, remainder to another ; in which cafe, 
the remainder vefts prefently ; for when thefe adverbs 
refer to a thing which mull of ncceffity happen, they 
make no contingency ; and it is certain that every man 
muft die, and every term will end : fo that thefe ad- 
f P. Wm*. verbs, when and then, arc dcmonftrations of the time 
when the remainder fhall take effeft in poffeflion, and 
^68* not when the remainder Ihall veil. 


Holcroft’s 

cafe, 

Mo. 486. 


§ 71. had two fons, B. and C., and levied a fine 
to the ufe of himfelf for life, remainder to B. his eldeft 
fon for life, and, after, to the firft fon of the body of 
B. and his heirs male, and fo to four fons fucceflively 
jn tail ; and if it fortune the faid fourth fon to die with- 
out iifue male, then to remain to C. A. dies. B. dies 
without iifue male, leaving a daughter, Adjudged, 
that the ufe vefts in C., though B. had no iifue 
male; and Bh. having iifue mde, was no conditioQ 
precedent. 


Webb T. §72- Devife to A. for life, then to B, in tail, 

c'o. *Ja^’4i6. ** if my three daughters, and either of them, 
overlive A. and J?., then they to have it, and, after 
them, I give it to J. JF.,” fife, B. died, and two 
of the daughters died, living A. : then A. died. The 
queftion was, if this was a contingent eftate ; and, if 
fo, whether it were perfpnped by two pf the daughters 
dying in the life-time of B. ? And it was refolved, that 
it was no contingent limitation, but only ihewed 
when it Ihoidd commence, which was well enpqgh 
perfonned, 

S 73 - The 
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$ 73.. The words of a dcvifewere; ** bepiy Igive Kin^T. 

“ to my Joan all my houfes and free lands for Cr«?^*44S- 
her life, and, after her death, to my three daugh- 
** ters, equally to be divided, viz. to Joany Avicey 
“ and Alice ; and if any of them die before the other, 

“ then the others to be her heirs, equally to be di< 

vided ; and if they all die without iffue, then to three Chadock *. 

“ others named in the will,” jl’spj. 

Adjudged by the whole court to be an eftate tail. 

§ 74. Walter Thomas y having four children, dcvifed Fortefcue r. 
in thefe words : “ The houfe wherein John Taylor 

dwelleth, I give to my fon John. Jtemy I bequeath 79 * 

to my daughter GracCy that part and intereft that I 
have in the houfe at Palace Gate, bemy I give to 
“ ray daughter Elizabeth that garden, CsV. liemy I 
give to my fon William all the houfes which I have 
“ in St. Martin's Lane. Itemy my will is, that when 
either of my forcrmentioncd children Aall depart out 
“ of this life, that then the houfes, lands, goods, and 
“ whatfoever I have now given them, lhall be equally 
“ divided betwixt them that are living,” 

The eldeft fon died, and it vcas contended, that this 
limitation over to the children then living, was a com 
tingent remainder to the furvivors, depending on the 
particular eftates for life to the children ; and that the 
ddeft fon’s eftate for life, in the houfe devifed to hi m, 
was merged in the fee which defcended on hiqi on 
his father’s (ieccafe, andj confequently, the contingent 

remainder 
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remainder to the fundvors in this houfe was thereby 
deftroyed. But, on the other hand, it was infifted, and 
fo adjudged by the court, that this was not a contin- 
gent, but a vefted remainder ; and that every child 
took a particular eftate in his or her houfe for life, 
with a vefted remainder to the others for their lives. 

§ 75. A perfon de'vdfed all his eftates to truftees, in 
truft to lay out the rents and profits in the mainte- 
nance and education of the two fons of his fifter during 
their minorities, and when and as they Ihould refpec- 
tively attain their ages of 21, then to the ufe and be- 
hoof of the faid fons of his fifter and their heirs. 

Lord Mansfield faid, the queftion was, whether the 
eftate vefted immediately in the two nephews upon the 
death of the teftator, or remained in contingency till 
thdr refpeflive coming of age. 

He faid he would lay down a rule or two of con- 
ftru^on, previoufly to giving his particular opinion on 
this cafe ; — ift. Whenever the whole property is de- 
vifed, with a particular intereft given out of it, it ope- 
rates by way of exception out the abfolute property, 
adly. Where an abfolute property is given, and a par- 
ticular intereft is given in the mean time, as, “ until 
“ the devifee ihall come of age, fffr. and when he fliall 
** come of age, l^c. then to him, fsV.” the rule is, 
that that (hall not operate as a condition precedent, 
but as a defeription of the time when the remainder-* 
man is to take in pofleilion. And to this purpofe was 

Borafion's 
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Borajlonh cafe, where this do£krme was fully laid Anu, f.70. 
down and explained, Upon the whole, his Lordflup 
held, that the nephews took an immediate gift, with 
a trull to be executed for their benefit, during their 
minority. 

§ 76. Michael Lea devifed copyhold eftates to jjoev. Lea. 
Thomas Lea and E. John/on, their heirs and alligns, to 3 Term R. 
hold to them and their heirs, tmtil Michael Lea, fecond 
fon of his nephew Thomas, then an infant, Ihould attain 
the age of 24 years, on condition that they Ihould, out 
of the rents and profits, keep the buildings in repair. 
hem. He devifed unto Michael Lea, his great nephew, 
and to his heirs and alfigns for ever, when and fo feon 
as he Ihould attain his age of 24 years, the premifes 
in quellion, and direded the trullees to furrender the 
premifes accordingly. 

Michael Lea attained the age of 21, but died under 
94 intellate, and without ilTue. 

It was contended, that the words when and fo foon, 
operated as a condition precedent to Michael Lea’s 
taking any interell under the devife ; and the event of 
his attaining the age of 2 1 not having happened, the 
condition was defeated, and confequently his heir at 
law could take nothing, tbefe words having the fame 
meaning as, ** if Michael Lea lhall att^ the age of 24.** 

And it was exprefsly determined to raife a condition 
precedent in the cafe of Brownfwords v. Edwards. Tit. 38. 

I^ord 
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Lord Kenyon obferved, that the words in Brown- 
/words V. Edwards were very diflPergnt from the pre- 
fcnt : There it was, “ if he fhould attain the age of 
2 1 but the words in this cafe only denoted the time 
when the beneficial interell was to accrue. 

His Lordlhip cited BoraJion*% cafe, Mansfield v. 
Dugard, and Goodtitle v. Whitby^ and concluded, that 
the words in this cafe could not operate as a condition 
precedent, but as giving an abfolute intereft in fee, 
and denoting the time when the remainder was to take 
effefl: in poffeffion ; and, therefore, that the eftate de- 
feended to the heir at law of Michael Lea. 


TITLE 
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TITLE XVI. 
REMAINDER. 


CHAP. 11 . 


Of the Nature of the Event upon which a contingent 
Remainder may be limited^ 


f 2 . Jt mnfl he a legal A 8 ^ 

4. It mujl bePotentiaPropmqua. 
9. It muJl not be repugnant to 
any Rule of Law. 

I o. Nor contrarlant in itfelf 


17. It mujl not operate to abridge 
the particular E/late. 

29. Of conditional Limitations. 
35. EJlates may be enlarged on 
Condition. 


SefUon I. 

;pHE uncertainty of the event on which a remain- 
der is limited, is the circumllance which makes it 
contingent. But a limitation intended as a contingent 
remainder may fail of effeft on account of the following 
circumftances refpefting the contingency upon which it 
is limited to take effeft. 

§ 2. Firft, the contingent event’s being an illegal 
aft, for Lord Coke fays, “ the daw will never adjudge 
“ a grant good by reafon of a poiSbility or expeftation 
** of a thing which is againft law ; for it is potentia 
“ remotijjima et vana, which, by intendment of law, 
“ nunquam venit in aSlum," 

§ 3. Hence it has been determined, that a limitation 
to a baftard is void. In a cafe in 38 and 39 Elizabeth, 

a man 
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a man. made a feoffment to the ufe of hiufelf far life, 
remainder to the ufe of fuch iffue of the body of Mar- 
garet Lloyd as fhould, by common fuppofition, be ad- 
judged to be begotten by the feoffor, whether legiti- 
mate or illegitimate. It was refolved, that the remain- 
der was void, becaufe the law doth not &vor fuch a 
generation. 

§ 4. Secondly, the poffibility upon which a remain- 
der is to depend, muft be a common poffibility, or 
potentia propinqua ; as death,''or death without ifflie, or 
coverture : for, as the logicians fay, potentia eji duplexy 
remota et propinqua. Hence it has been determined, 
that a remainder to a corporation, which is not in being 
at the time of the limitation, is void, although fuch 
be ereded afterwards, during the particular eftate ; for 
it was potentia remota. 

§ 5. Differently, if, during the vacation of the 
mayoralty of D., a leafe for life be made, remainder 
to the mayor and commonalty of D . ; the remainder 
is good, if there be a mayor of D. elefted during the 
eftate for life. 

§ 5 . It is laid down in Cholmlefs, cafe, that, if a 
leafe be made for life, remainder to the right heirs of 
J. S., this is good ; for, by common poffibility, J. S. 
may die during the life of the tenant for life : but if 
at the time of the limitation of the remainder, there 
be no fuch perfon as y. S., but during the life of the 
tenant for life y. S. be born, and die, his heir (hall at 
no time take ; becaufe (lays Mr. Fearne) the poi&bility 

on 
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on which the remainder is to take effed is too remote, 
for it amounts to the concurrence of two feveral con- 
tingencies not independent and collateral, but the one 
requiring the previous exiftence of the other, and yet 
not neceflarily arifing out of it, viz. ill. That fuch a 
perfon as y. S. fliould be born, which is very uncer- 
tain ; and, adly. That he Ihould alfo die during the 
particular ellate, which is another uncertainty, grafted 
upon the former. This is called a poffibility upon a 
poflibility, which. Lord Ceke fays, is never admitted 1 Inft. *5 h. 
by intendment of law. 

§ 7. Upon the fame ground, fays Mr. arifes Cont.R.378- 

the diftindion between a remainder limited by a gene- 
ral defcription, and one limited by a particular name 
to a perfon not in ejfe. In the firft cafe, the remainder 
is good, as a limitation to the right heirs of J. D. who 
is' alive, or prunogenito jilio of 2?., who has no fon 
then bom. But, in the other cafe, the remainder 
is void. 

§ 8. A cafe is cited from the Year Baok, 10 Edw. 3. ^ Rep, 51 & 
in Cholmley's cafe, where, upon a fine levied to /?., he 
granted and rendered the teriflaents to one J. and 
Florence his wife for their lives, remainder to G. fon of 
y. in .tail, the remainder to the right heirs of 7. ; and, 
in truth, at the time of the fine levied, y. had not any 
fon named G., but, afterwards, he had a fon named 
G., and died. In a pracipe againll Florence^ it was ad- 
judged, that G. Ihould not take the remainder in tail, 
becaufe he was not born at the time of the fine levied, 

but 
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but long after. Wherefore another, who was right 
heir to 7*» by judgment of the court, was received. 

This determination was founded on the principle, 
that the law would not expedt that y. and F. ihould 
have a fon fo named, becaufe it amounted to a pollibility 
upon a pollibility : ift, that he ihould have a fon ; and, 
adly,. That fuch fon Ihould be named G. 

§ 9. It has been held, that a condition or limitation 
muft determine or avoid the whole of the eftate to 
which it is simexed, and not determine it in part only, 
and leave it good for the refidue. Upon this princi- 
ple, it has been adjudged, that a provifo to make the 
eftate of tenant in tail ceafe during his life, was void ; 
for, although the whole eftate may be determined by 
a condition, yet part of it only, viz. during the life of 
the tenant in tail, lhall not : in which inftance, the 
provifo is ineffedual, on account of its repugnancy to 
a rule of law. 

§ 10. A condition may alfo be contrariant in itfelf, 
as in the cafe of a provifo for determining an eftate tail, 
as if tenant in tail were dead. This has been held a 
contrariant provifo, and void on that account} be- 
caufe the death of tenant in tail does' does not deter- 
mine the eftate tail, but his death without ijfue : and, 
confequently, to fay, that the eftate lhall determine as 
if he were dead, amounts to faying, that it lhall de- 
termine as it would do upon an event, viz. the death 
of the tenant in tail, which event might not determine 
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it ; and, therefore, fuch a provifo is contradictory and 
abfurd in itfelf. 

§ II. Thomas Cary devifed to Peter Cary, and the 
heirs males of his body, remainder in the fame manner 
to his other fons, with a provifo, that if the faid Peter 
Cary, or any of his other fons, or any of the heirs 

t • 

males of their bodies, fliould attempt or endeavour to 
fell, alien, bargain, difcontinue, ^c. the eftate of fuch 
perfon fo attempting, fliould ceafe and determine as if 
fuch perfon were naturally dead. 

It was held, that this provifo was void, as againfl: 
law, and repugnant and contradiftory : againft law, 
becaufe the whole eftate ought to be defeated ; repug- 
nant, becaufe an eftate tail cannot be made to ceafe as 
if the tenant in tail tvas dead ; for the death of a te- 
nant in tail does not determine an eftate tail, but his 
death without iflue. 

§ 1 3. Sir Richard Cholmley, by a conveyance to ufes, 
limited his eftate to the ufe of Francis Cholmley for life, 
remainder to the ufe of Henry Cholmley, and the heirs 
male of his body, with divers remainders over ; with a 
provifo, that if the faid Henry, or any of the heirs 
male of his body, fliould attempt or make any feoff- 
ment, his eftate fliould ceafe as if he were dead. The 
provifo was held to be void, as illegal. 

§ 13. S. Corbet covenanted to ftand leiled to the ufe 
of himfelf for life,' remainder to his eldeft ion Rowland, 
and the heirs of his body, with a provifo, that if the 
VoL.n. X 
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faid Rowland, or any of the heirs male of his body, 
ihould be refolved and determined, or advifedly fliould 
attempt or procure any aft or thing concerning any 
alienation of the faid premifes, by which any eftate tail 
lliereof fhould be barred, that the eftate to him limited 
Ihould ceafe, only in refpeft to fuch perfon fo attempt- 
ing to alien, in the fame manner as if fuch perfon was 
naturklly dead. 

After the death of C. Corbet, his fon Rowland en- 
tered, and fuffered a common recovery ; and the per- 
fon in remainder having entered on the breach of the 
provifo, it was determined, that the provifo was repug- 
nant, impoffible, and againft law ; for the death of a 
tenant in tail is not a determination of the eftate tail, 
but his death without iftue. 

So, where a provifo, fimilar to that in the laft cafe, 
was inferted in a deed, “ it was refolved, that it was 
impoffible, and repugnant, that an eftate tail ffiould 
“ ceafe as if the tenant in tail was dead, (had he iflue 
** or not), for an eftate tail cannot ceafe, fo long as fuc- 
ceffive heirs continue : but here, his intent was to 
*' 'continue the eftate tail, and to ceafe it in refpeft of 
“ the party offending only, and not as to any other ; 
“ which was impoffible, repugnant, and againft law ; 
“ for every limitation or condition ought to defeat the 
“ whole eftate, and not to defeat part of the eftate, 
and leave part not defeated ; and it could not make 
an eftate to ceafe quoad unam perfonam and not quoad 
“ alteram^ 
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§ 14. So, where a perfon devifed his eftate to H. K, 
and the heirs male of his b' dy, until fuch time as the 
faid H, K., or any iffue male of his body, fhould ef- 
feSually and exprefsly alTent, conclude, do, or go about 
to do, or make any aft or afts, to alter, difcontiilue, 
or change his eftate tail. H. K. and his fon levied a 
fine of the eftate. The court refolved, “ that this wag 
“ a perpetuity in our law books, and repugnant *to the 
law, and not allowable ; for he may not determine 
“ an eftate tail by fuch a limitation, nor can he give 
“ title to another to enter, who is a ftranger ; for, by 
“ the fine, there was a difcontinuance of the remain- 
der, and a devefting thereof, fo as he could not enter : 
“ for it was no limitation to enter, but after the effec- 
tual going about, and it was not effeftual until the 
“ aft was done ; and, when the aft was done, the re- 
‘‘ mainder w'as difeontinued, and then he could not 
enter. Alfo they held thefe were uncertain, ambi* 
“ guous, and inadequate words, to make the limita- 
“ tion of an inheritance by the determination thereof, 
and therefore void and repugnant to law ; and the 
“ law Would never give allowance to it; wherefore 
“ they held, that the cafe was all one with the reafons 
** in the cafes of Sir A. Mildtnay^ Corbet*^ cafe,’* SsV. 

§ 15. It has been ftated in Title Condition, that 
there are certain incidents and quafities fo annexed to, 
and inherent in certain eftates, that they cannot be re^ 
ibained or prohibited by any provifo, conditioii, of 
limitation ; uid, therefore, when an eftate is limi|;Ki to 
take efi^upon any fuch i;ieftriftive condition annexed 
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to a preceding eftate, fuch limitation is held to be void, 
and incapable of taking e0ed at all. 


§ 16. It has therefore been determined, that a pro- 
vifo annexed to an eftate tail, that if the tenant fufiered 
a recovery, the eftate tail fhould entirely ccafe, as if 
the tenant were dead without heirs of his body, was 
Ch. void. But it has been ftated, in Title 13., Condition,, 

that a tenant in tail may be reftrained from making a 
feoffment, or levying a fine at common law. 


It mu ft not 
operate to 
abridge the 
particular 
Ellatc. 


Antfich. I. 

^•3. 


§ 17. The event or contingency on which a remain- 
der is limited, muft not operate fo as to abridge, defeat, 
or determine the particular eftate. This rule flows, 
of neceffity, from the nature of a remaindi.r, as exhi- 
bited in the definition of it by Lord Coke. So that it 
is of the effence of a remainder, that it fliould wait for, 
and only take efieft in poffellion, on the natural expira- 
tion or determination of the firft eftate. 


Tit. 15. 
ch. 2. f. 50.'' 


§ 18. This rule alfo follows, as the confequence of 
a maxim at common law, that none (hall take advan- 
tage-ef a condition but the party from whom the con. 
dition moves, (/. e. the grantor), and his heirs j for, if 
he or his heirs take advantage of a condition, by entry 
or claim, the livery made upon tlie creation of the 
eftates is defeated, and, of courfe, every eftate then cre- 
ated, is thereby annulled and gone. But the remain- 
der Ought to veil at the inftant of the expiration of the 
preceding eftate, and remainders are defeated by the 
entry of the grantor j therefore, fuch remainder is void-. 

It 
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It follows, that a remainder, properly fo called, cannot 
be limited to take cfledi; upon a condition, which is to 
defeat the particular eftate, whether fuch condition be 
repugnant to the nature of the eftate to which it is an- 
nexed, or not. 

§ 19. If, therefore, a leafe for life be made upon Plow, 
condition, that if a ftranger pay to the leffor. 20/., 
then immediately the land fhall remain to the fame 
ftranger ; this remainder, it feems, is void ; for the te- 
nant for life ought to have it during his life ; and, if 
fo, during that time the ftranger cannot have it : for 
he can take no advantage of the condition, but only 
the grantor or his heirs. But, had it been limited, that 
if a ftranger pay to the It-ftor 20 /., then after the death 
of the tenant for life, it fiioiild remain to that ftranger, 
it would have been a good remainder. 

The diftinciion between the two cafes is this : in the 
latter, the remainder is not to veil in pof'ejfion till after 
the determination of the eftate for life, when it may 
veft of courfe. In the former, it is limited to take 
effeft in poflcirion, on the performance of a condition, 
which is to defeat the eftate for life, and not to wait 
till the particular eftate be determined, by means con- 
liftent with the nature of its original limitation. 

§ 20. If a leafe be made to two, the remainder over Plow. 24. 
in fee, after the death of the firft of them, this remain- 
der is void ; becaufe, as the furvivor muft have the 
lands for life, by the nature of the firft eftate, the li- 
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piitation over after the death of the firft of them, can« 
not take place, without defeating the firft eftate, a$ to 
the intereft of the furvivor. 

§ 21. Upon the fame principles, it feems, that if an 
eftate be granted to a widow for life, remainder to 
P. in fee, on condition that A. continues a widow } if 
A. marries, the entry of the heir defeats the eftate to 
A.i and to B. alfo : but that, if an eftate had been 
granted to A. durante viduitate., remainder to i?., upon 
A'%. marriage, her eftate would determine by the 
nature of its limitation, and the remainder to B. would 
take effed. 

This doftrine muft, however, be underftood of 
eftates at common law ; for difpofitions by devife, in 
the event of a fecond' marriage, may be conftrued ^Ct 
coiding to the apparent intent. 

§ 22. Here, however, we are to obferve, that if 
land be leafed to one for life, Ss’f. and if fuch a thing 
happen, then to remain to B., this fhall not be 
underfleod, as intended to veil in polTcffion immedi- 
ately upon the happening of the condition, and in 
abridgment of the preceding eftate ; becaufe, under 
that conftrudlion, the remainder w'ould be void, for 
the reafons already given : but it fliall be conftrued to 
veft in intereji upon the happening of the condition, 
stnd to remain as a remainder ought to do, that is, fo 
tis to await the determination of the preceding eftate, 
t)gfore it comes into poficlTipp, 
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§ 23. Lands were limited to huiband and wife for 
their lives, remainder to A. their fon for life, and, if 
he Ihould die in the life-time of the hufband and wife, 
that then the lands fhould remain to B. another of their 
foils for life ; it was refolved, that the remainder li- 
mited to B. was good, and that the words, “ if A. 
“ Ihould die in the life-time of the huiband and wife, 
“ then the lands Ihould remain to 5 .,” did not ope- 
rate lo defeat the eftate limited to the huiband and 
wife, but only indicated the time when the remainder 
fliould become veiled in intereft. 

§ 24. The fame law holds with regard to a fubfe- 
quent remainder limited to take effect on a condition 
which is to defeat a preceding remainder. 

§ 25. A. being feifed in fee, leafed to B. for life, 
remainder to C. for life, provided, that if A. Ihould 
have a fon which Ihould live to the age of five years, 
the eftate limited to C. lliould ceafe, and the land re- 
main to that Ion in tail. 

It was determined, that the eftate limited to the fon 
was void, becaufe it depended on a condition which 
operated to defeat the preceding remainder. 

§ 26. It may happen, that, notwithftanding a con- 
tingent limitation is expre/fed to commence from a period 
eventually anterior to the determination of the particular 
eftate, yet the nature of the cafe may be fueh as not to 
admit of its taking effed in poffeffion, in reftraint, 
itbridginent, or exclufion of the particular eftate j as if 
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fuch limitation over, were to the grantee or devifee of the 
particular eftatc, which, in (lead of operating in any degree 
to defeat, exclude, or curtail the particular eftate, would, 
in e^Fe^l:, remove its limits, and expand it into a greater 
eftate. This is but in conformity to what was allow- 
Jnfra. able at common law, in regard to the enlargement of 

eftates on condition ; which limitations fo for refemble 
contingent remainders, as to require the continuance 
of the particular eftate till they are vefted. And al- 
though the limitation (hould not fo far approach the 
particular eftate in quality, as to come within the doc*- 
trine of eftates to be enlarged on condition, yep, if it 
be fuch as cannot defeat, exclude, or abridge the par- 
ticular eftate, nor have any other operation, than if the 
words exprcjjlve of its time of commencement had been 
omitted, or if it had been in exprefs words poftponed 
till after the determination of the preceding eftates, the 
objedlion to its effeift as a remainder does not hold j as 
it then, in efTcft, gives no more than the remnayit or 
ref due, expedant on the particular eftate, and could 
not have entitled the grantor or his heir to enter at 
common law, in defeazance of the particular eftate ; 
reame, 397. nor operates at all to the prejudice of ftrangers ; which 
are the reafons alfigned againft the validity of condi- 
tional limitations at common law. 

§ 27. Thus, fuppofe in the cafe of a leafe to two, 
as in a former cafe, fed. 20., the limitation over, after 
the death of the (irft of them, had been to the furvivor 
inftead of a ftranger, this would not have avoided, de- 
feated, or abridged the eftate of the furvivor, but 
adually have embraced it, in "the afflux of a greater, 

U40 
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into which it would have run under the technical term 
of merging, inftead of being refcinded or nullified. 

The grantor or his heir could have no title to enter and 
defeat the psurticular eftate, becaufe there was no con- 
dition or provifo to make it ceafe, or carry the eftate 
either exprefsly or implicatively to any body, from the 
devifee of the particular eftate. Nor could the limita- 
tion operate to the prejudice of another, viz. the per- 
fon otherwife entitled to the particular eftate ; becaufe 
it was to that very perfon himfelf ; and the effect would 
have been prccifely the fame, if the limitation had been, 
and fro^in and after the determination of the eftate afore- 
faid, to the furvivor in fee. Nothing would, therefore, 
in that cafe, have prevented the limitation over from 
operating ftriSly as a remainder at common law. 

§ 28. A perfon devifed unto his wife and Goodtitler. 

his daughter Ann, all that his mefluage, to hold 
unto his faid wife and daughter for and during the 
term of their natural lives, and the life of the longer 
liver of them in equal proportions, lhare and fliare 
alike, and then proceeded in thefe words : “ But in 
“ cafe my laid daughter Ann Ihould happen to marry 
“ and have iflue of her body lawfully begotten, then 
“ and in that cafe, after the deceafe of my faid wife, 

“ I give and devife all the faid mefluage, unto my 
“ faid daughter Ann, and to her heirs and afligns for 
“ ever ; but if my faid daughter Ihould happen to die 
fingle and unmarried, and without iflue of her body 
lawfully begotten, then and in fuch cafe, I give and 
devife the faid premifes unto my faid wife Elizabeth^ 

“ and to her heirs and afrigns for ever.” The teftator 

died 
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died in 1774, leaving Elizabeth his widow, and Ann 
his daughter, who was his heir at law. Elizabeth died 
in 1775. After her death, Ann fuffered a recovery of 
the eftate, and devifed it to the defendant, and died 
unmarried. The heir of Elizabeth brought an ejeft- 
nient againit the devifee of Ann. 

Lord Mansfield . — It is perfectly clear and fettled, 
“ that where an ellate can take effeft as a remainder, 
“ it lhall never be conftrued to be an executory devife, 
“ or fpringing ufe. Here the firrt limitation is to two 
“ perfons and the furvivor, fo that a preceding free- 
“ hold will be in the furvivor ; and the eftate over is 
“ limited on a contingency upon which a remainder 
“ may depend. It is to the daughter and her heirs, 
“ (not ilTue) if Ihe fliould marry and have iflue ; and 
“ it muft have taken efiedt after the death of the fur- 
“ vivor. There is another contingency on the event 

of the daughter dying unmarried, and without iflue, 
“ (not on failure of her iflue), and, upon that event, 
“ the remainder is to the widow in fee,’* 


It was refolved, that the eftate devifed to Ann, in 
cafe ftie fliould marry, and have iflue, was a contin-. 
gent remainder. 


Of condition- 
al Limita- 
tions. 

Cb. I. f.15. 


§ 29. It has been fhewn in Title 13. Ffiate upon 
Condition, that a condition muft avoid or determine the 
whole eftate to which it is annexed j and that the 
benefit of a condition can only be referved to the 
donor and his heirs, and not to a ftranger. In con- 
fequence of this doctrine, no remainder could be 

limited 
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limited on a condition: ift, Becaufe fuch condition 
would operate fo as to abridge the particular eftate ; 
fidly, Becaufe ihc entry of the donor for the condition 
broken would defeat the remainder. 

§ 30. It has, however, been long fettled, that where, 
in a devife, a condition is annexed to a preceding 
eftate, and upon the breach or non-performance'thereof 
the eftate is devifed over to another, the condition (hall 
operate as a limitation circumfcribing the meafure and 
continuance of the firft ellate ; and that upon the 
breach or performance of it, as the cafe may be, the 
hrft eftate (hall ipfo fado determine and expire, without 
entry or claim ; and the limitation over fhall thereupon 
adually commence in poireflion ; and the perfon claim- 
ing under it, whether heir or ftranger, fliall have an 
immediate right to the eftate. Thus is the teftator’s 
intention effeduated by fubftantiating the fubfequent 
eftate, though litniied to a ftranger, and enforcing the 
performance of the condition by the determination of 
the preceding eftate upon the breach of it, notwith- 
ftanding that preceding eftate be limited to the heir 
himfelf ; and limitations of this kind are properly 
called conditional limitations. 

§ 31. Thus, where a perfon devifed lands to his 
mother for life, and after her death to his brother in 
fee ; provided that if his wife (being then with child > 
be delivered of a fon, that then the land ihould remain 
to him in fee. After the teftator’s death, a fon was 
horn j ^d it was hel^ that the fee of the brother 

ihouldi 
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ihould ceafe and veft in the fon, upon the happening’ 
of the contingency. 

§ 32. A. devifed lands to his wife for life, and after 
her death to his grand-child £. and the heirs of her 
body ; provided always, and upon condition, that Ihe 
married with the confent of D. E. and F. or the major 
part of them ; and in cafe Ihe Ihould marry without 
fuch confent, or die without iflue, then he devifu-d the 
premifes to C., (neither B. nor C. being heir to the 
teftator). After the teftator’s death, B. married with- 
out the confent of any of the perfons named for that 
purpofe. 

It was clearly held to be an eftate to B. till fhe mar- 
ried without fuch confent : that here was an eftate tail 
devifed to B., fubjeft to two limitations — the one in 
law, viz. dying without iflue ; the other exprefs and' in 
faft, viz. marrying without fuch confent ; which was 
properly a conditional limitation, and not a condition ; 
for if it were a condition, it would defeend to the heir 
at law, and he might enter for breach of it, and defeat 
the limitation over ; and it was therefore agreed, that 
the marriage without confent determined her eftate tail, 
and call the pofleflion immediately on C. 

§ 33. A perfon devifed lands to A.^ his heir at law, 
and other lands to B. in fee ; and that if A. molefted 
B. by fuit or otherwife, he Ihould lofe what was de- 
vifed to him, and it Ihould go to B. After the teftator’s 
death, A. entered on the lands devifed to B.» and 
claimed them, 

It 
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It was held, that this was a fufficient breach to give 
title to B., and that the condition impofed on the heir 
Ihould not be taken as a condition j becaufe, if fo, by 
defeending on him who alone could enter for the 
breach of it, it would, in this cafe, be fruitlefs and de- 
feated : but it was held to be a limitation., which deter- 
mined the heir’s eftate ; and call the poflellion on B. 
without entry. 


§ 34. But where there is no exprefs limitation over, Gulliver ▼. 
to take effeft upon the breach or non-performance of 
the condition annexed to the preceding eftate ; there, 
it feems, the condition or provifo is not always con- 
ftrued as a conditional limitation. 


§ 35. There is a limitation of another kind, which 
may be confidered as an exception to the rule at com- 
mon law, that an eftate limited to take efFefl on a con- 
dition which is to affe£l the particular eftate is void. 
I mean thofe cafes where a particular eftate is limited, 
with a condition, that after the performance of a certain 


Eftates may 
be enlarged 
on Condition. 

Fearne Coat. 
Rem. 420. 
4th edit. 


ad, or the happening of a certain event, the perfon |p 
whom the firft eftate is limited Ihall have a larger eftate. 

For it was refolved, in the cafe of Lord Stafford, that 8 Rep. 74. 
fuch a grant may be good, as well of things which lie 
in grant, as of things which lie in livery ; and may be 
annexed as well to an eftate tail, which cannot be 


drowned, as to an eftate for life or years, which may 
be merged by the accefs of a greater eftate. But that 
fuch increafe of an eftate by force of fuch a condition 
ought to have four incidents. 


I ft. There 
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I ft, There ought to be a particular eftate as a foun*. 
dation for the increafe to take effed upon ; which par- 
ticular eftate Lord Coke held muft not be an eftate at 
will, nor revocable, nor contingent. 

2dly, Such particular eftate ought to continue in the 
leffee or grantee until the increafe happens, without any 
alteration of privity in eftate by alienation of the leffee 
or grantee, though the alienation of the leffor or grantor 
will not at all affed it ; and the alterations of perfons, 
by defeent of the reverfipn to the heirs of the grantor 
or his alienee, or of the particular eftate to the ^repre- 
fentatives of the grantee, (hall not avoid the condition; 
and where the grantee dies before performance of the 
condition, his heir fhall, after he has performed the 
condition, be in quodatn modo by defeent ; and fuch in- 
creafe need not take place immediately upon the par- 
ticular eftate, but may enure as a mediate remainder, 
fublequent to an intermediate remainder for life, or in 
taft to fomebody elfe. 

3%. That the increafe muft vdl and take effed 
intaw^ately upon the performance of the condition ; 
fot if an eftate cannot be enlarged at the very inftant 
of time appointed for enlargement, the enlargement 
fltall never take place ; and therefore though the re- 
verfion be in the king, it fliall inftantly be out of hitii 
upon performance of the condition, and veft in the 
grantee, without petition or monjlram de droit, or other 
circumftance ; for the aw^ting fuch circooiftancei 
would fruftrate and defeat the enlargement, andthtf 
II law 
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law will never require circumftances to fubvert the 
fubflance. 

4thly, The particular eftate and the increafe ought 
to take eiFefi by one and the fame inftrument or deed, 
or by feveral deeds delivered at one and the fame time, 

(which in effect is the fame thing, for qua incontinenti 
jiunt inejfe videntur") ; becaufe the particular eftate and 
the increafe thereupon, is only a grant to take effed 
out of one and the fame root ; and though the increafe 
veft at a different time, yet when it is veiled, it has its 
force and effe£t from the fame grant. 

In Shepherd^ s Touchjlone^ 129. another incident is 
mentioned, namely, that the condition be polfible and 
lawful. 
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TITLE XVI. 

REMAINDER. 


CHAP. III. 

Of the EJlate neeffary to fupport a Contingent Remainder. 


f 1, It m ujl he a Freehold. 

11. A Contingent Remeinder for 
Tears does not require a 
Freehold. 

13. A Right of Entry is fuf 
feient. 


18. It muJl he a prefent Right. 
20 . Where the legal EJlate is in 
Trtifiees, there need no 
preceding EJlate. 

23. Both Eflates muft 'be created 
by the fame Injlrument. 


Section, i 

JT is a general rule, that whenever an eftate in con- 
tingent remainder amounts to a freehold, fome 
veiled eftate of freehold muft precede it : this rule 
arifes from the necellity there is for the freehold to pafs 
out of the grantor at the time the remainder is created. 
If no freehold paffes, how is the remainder man to 
have it ? If it paffes at all, it muft pafs either in the 
particular eftate, or in fome remainder limited after it. 
In a contingent remainder it cannot pafs, becaufe fuch 
remainder, at the time of its creation, paffeth to, or 
vefts in nobody ; and if it paffeth only in fome veiled 
remainder limited after the contingent remainder, then 
is fuch contingent eftate precluded from ever riling at 
all ; for that freehold then becomes veiled in poffelfton 
which the contingent eftate was limited to precede, 
and, of courfe, there is no room left for the introduc- 
tion 



32 * 


Title XVI. Remainder. Ch. iii., § i — ^4^ 

tion of the contingent freehold : it follows, therefore, that 
fome preceding veiled eftate of freehold mull be liimted, 
to give exillence to fuch contingent remainder. 

§ 2. A perfon devifed lands to his fon John for 50 
years, if he Ihould fo long live j and as for my inhe- 
ritance after the faid term, I devife the fame to the 
heirs male of the body of John. The court held this 
devife to the heirs male of the body o^John to be 
void, as a reniaiader, for want of an ellate of freehold 
to fupport it. 

§ 3. But wiiere an ellate v/as limited to the ufe of 
the fettlor for 99 years, if he Ihould fo long live^ re- 
mainder to truHees and their heirs during his life, 
remainder to the ufe of the heirs of his body, Ssfr. •, it 
was held, that the contingent remainder to the heirs of 
the body of the fettlor was good, becaufe it was pre- 
ceded by a veiled freehold remainder^ to the trullees. 

§ 4. There is a cafe reported by Moores where 
covenanted to Hand feifed to the ufe of himfelf for life* 
remainder to B. his brother’s eldell fon for life, re- 
mainder to the firft fon of B. in tail, and fo on to his 
eighth fon, remainder to the right heirs of A. A. was 
afterwards attainted of treafon, and executed before 
the birth of any fon of B.- And it was refolved that, 
by the attainder of the after-born fons of B. were 
barred, and that the Crown had the fee-fimple, dif- 
charged of all the remainders limited to fons, not 
then born* 

Voi.. It t 


Goodrlght 
V. Gorniih, 

I Sftlk. 226. 


Scatterwood 
V. Edge, 
AntCi ch. 1. 


Elle 

Ofborrte, 

2 Vern; 754. 
I P. Wms. 
387. 

Vide Doe 
V. Mbrgan, 
Infra 

Vide Fearne, 
424; 

SirT. Pal- 
mer’ll cafe. 
Mo. 815. 


S ?. Mr. 



32*. ^itleXYi. Remainder. Ci.iii. §5, 6. 

§ 5. Mr. Fearne obferves, that it is extremely diffi- 
cult to reconcile this refolution with the principle, that 
any preceding vefted freehold eftate will fupport a con- 
tingent remainder : for here, whatever effeft the for- 
feiture of vf’s. eftate for life, and remainder in fee, 
might otherwife have had, yet, as B. had a vefted free- 
hold, why was not that capable of fupporting the con- 
tingent remainder to his fons ? There are no reafons 
given for the refolution in this cafe, and, perhaps, to 
Infra, ch, 5. account for it, we are to recur to the fuppofed necef- 
lity of a feifin in the feoffee’s covenantees, &c. toferve 
contingent ufes, when they come in ejfe ; which prin- 
ciple admitted, it might be inferred, as it feems agreed 
Tit. ii. c. 3. that the crown cannot ftand feifed to a ufe, that there 
could be no feifin, after A'%. forfeiture to the crown 
to ferve the contingent ufes to JS’s. fons when they 
came in eJfe, and that, on that account, they could 
never take effedt. 

If there had been an office found, antecedent to the 
birth of a fon of jB., that A, was feifed in fee, it might 
have accounted for the refolution in the above cafe, 
by taking away the right of entry of . 5 ,, according to 
a diftindlion which will be noticed in a fubfequent 
cafe. 

§ 6. The determination in Sir 7 . Falmer'% cafe is, 
however, contradidled by the two following cafes. 

J. S. was tenant for life, remainder to his wife for 
life, remainder to his firft and other fons in tail, re- 
mainder 
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tnainder to the right heirs of y. S, The faid y. S. com* 
raitted treafon, and then had a fon, and afterwards was, 
attainted ; and the court held, that whether the fon wa^ 
born before or after the attainder, the contingent re*, 
mainder to him was not difcharged by the veiling in tha 
crown during the life of y. S., becaufe of the wife’s 
eftate, which was fuffident to fupport it; 

§ 7. Tenant for life, remainder to his^ firft fon in Linch v. 
tail, remainder to J. S. in fee : the tenant for life is ^^^469. 
attainted of treafon, and dies without iflue. It was ob* 
jeded,* that the whole eftate being vefted in the king, 
by 33 Hen. 8., w'ithout any office finding the fpecial 
matter, the perfon in reverfion could not enter, for. 
the ftatute vefted it in the king like a general office j and 
if a general office had been found, it would have fup* 
pefed a fee. 

Lord Holt obferved, that no other eftate vefted in 
the king, by virtue of the ad of parliament, than the 
party attainted had ; juft as if a fpecial office had been 
found : and, therefore, in this cafe, as in that, the 
remainder man might enter on the king, his eftate 
being determined, for the ftatute faved the rights of 
others. Otherwife, where an office finds an eftate in 
fee in the party attainted ; for, then, it muft be avoided 
by traverfe, or amttveas manum. 

§ 8. It has been ftated, that where there is a liml- Ch. i. 
tation to a perfon for 99 years, if he fhall fo long live, 
with a remainder over to a perfon in ejfe^ fuch remain- 

Y 2 der 
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der is confidered as veiled. But Mr. Feame obferves, 
that in this fort of limitations, (when not by will or by 
way of ufe), if the term of years is fo Ihort, as to leave 
a common poffibility that the life on which it is deter- 
minable may exceed it, there ihould be a prefent veiled 
freehold cllate, to prevent the limitation over being 
void, as a freehold to commence in futuro. 

Ch. I. In both tl|p cafes of Lord Derby and Napper v. Saun- 

dersy a preceding freehold being limited to the feoffees, 
left no room for this objeftion. But the cafe put by 
Lord Haley Hands independent of any preceding free- 
hold ; and, though it feems capable of being fupport- 
ed, upon the principle of a preceding freehold arifing 
by implication, yet there feems to be no occalion for 
fuch a refort} becaufe the allowed improbability of 
the life’s exceeding the term of years determinable 
thereon, appears fufficient to take fuch remainders, as 
thofe in Lord Derby’ & cafe, and Napper v. Saunders, and 
the cafe put by Hale, out of the defeription of freeholds 
to commence in futuro. 

Com. Rem. § 5. It is generally true, (fays Mr. Fearne'), that, in 
the cafe of a limitation to A. for 2 1 years, if he fliall 
fo long live, and, after his death, to B. in fee, the 
remainder to B. is void, as being a freehold to com- 

3 Rep. 20. mence in futuro, viz. after the deceafe of A., no free- 
hold having been limited ib as to take effect before 
that period : becaufe, in this cafe, it is very pollible, 
that the period limited for the remainder to take effe^ 
from, viz. the deceafe of A.ytca.y not happen till after 
2 the 
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the determination of the preceding ellate, w'z. the 
term of years ; in which event, the remainder could 
not take e£Fe£t at all, as has been already dbferved in 
a preceding page. Its taking effe£l is therefore uncer* 
tain, in regard of this poliibility of the preceding eftate’s 
determining before the event happens, from whence 
the remainder is to commence; and, Ihould it take 
eSefl at all, it mud be in futuro^ that is, after the event 
is decided on which its taking efie£l depends. Here, 
then, being no preceding freehold limited, this remain- 
der (which muft take effeft at fome future period, if 
at all,^] is ftriflly nothing elfe than a freehold limited 
to commence in future. 

§ 10. It is the allowed common poliibility of the 
life’s exceeding the term, which creates fuch a contin- 
gency in refpcd to the remainder’s taking elFed, as 
brings that remainder within the defcription of a free- 
hold limited to commence in future^ and, confequently, 
within the direft application of the rule, which denies vidcCh. x. 
any effe£l to limitations of that kind. 

§ II. As to a contingent remwder for years, there 
does not appear to be any necellity for a preceding 
freehold to fupport it, for the remainder not being free- 
hold, no fuch eftate appears requilite to pafs out of the 
grantor, in order to give due elfeft to a remsunder of 
that fort. 

§ 12. Frances Duchefs of Richmond, demifed cer- Corbet v. 
tain lands to John Lord Paulet and others, to hold 
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from dicnceforth for 40 yeafs, if fhe lived fo long, in 
truft that fhe might receive the profits during her life ; 
and after her deceafe, then one moiety thereof to Mary 
Clarke^ and the other moiety to *Joan Brooke^ their exe*> 
tutors, adminiftrators, and alligns, for and during 
the term of 1 000 years from the death of the faid 
Frances. 


The court doubted that the remainder to Mary 
Clarke and Joan Brooke was void, becaufe, ift. It could 
not pafs to them by way of prefent eflate, becaufe they 
^ere not parties to the deed : ad, It could nqt be a 
contingent remainder, being a remainder for years 
depending on an eftate for years j and there c' uld not 
te a contingent eftate for years, becaufe a leafe for 
years operated by way of contraft, and therefore the 
particular eftate, and the remainder, operated as two 
diftinfl eftates, grounded upon feveral contrafts. 

4 f®» Mr. Feame obferves, that this opinion feems not to 

be well confidered ; and that the court did not appear 
to rely upon it, when they faid, that, admitting the 
term of 1000 years was a contingent remainder, it 
was barred by a fine and comclaim after the time of 
veiling. 

A Right of § 13. Although eVery contingent freehold temaiii' 

L TV IS 

futBcient. niuft be fupported by a preceding freehold, yet it 

Fcaine, 430. is not necelTary that fuch preceding eftate continue in 
the aftual feifin of its rightful tenant ; it is fufficient, 
if there fubfifts a right to fuch preceding eftate, at the 

rime 
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time the remainder fliould veft, provided fuch right 
be a right of entry, and not a right of aftion only ; 
for, whilft a right of entry' remains, there can be no 
doubt that the fame eftate continues, fmee the right of 
entry can exift only in confequence of the exiftence of 
the eftate : but when the right of entry is gone, and 
nothing but a right of aftion remains, it then becomes 
a queftion of law, whether the fame eftate continues 
or not ; for the aflion is nothing more than the means 
of deciding the queftion. Another eftate is, in the 
meantime, acknowledged and protefted by the law, 
till fuch queftion be folemnly determined in a court of 
juftice, upon the adion brought. 


§ 14. If A. be tenant for life, with a contingent Feame, 431. 
remainder over, and tenant for life be diffeifed, all 
the eftates are devefted; but the right of entry of 
the tenant for life will fupport the contingent re- 
tnainders. 


§ 15. If, however, in a cafe of this kind the con- id. 
tingent remainder does not veft before fuch defeent be 
caft, as will take away the entry of tenant tor life within 
the ftatute 32 Hen. 8. c. 33. and drive him to his adion, , Ld. Raym. 
then is the contingent Temainder gone; becaufe there 3 '^* 
no longer fubfifts any right of entry to fupport it, that 
right being turned into a right of adion. 

§ 16. It has been ftated in Title 2. that a tenant in Ch. a. f. 14 
tril may alienate his eftate by certain modes of con- 
veyance, fo as to take away the entry of the iffue in 

y 4 tail, 
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tail, and drive him to his adion, which is called a dif- 
eontinuance ; from which it follows, that where a con- 
tingent remainder is limited after an eftate tail, and the 
tenant in tail creates a difcontinuance, the contingent 
remainder will be deftroyed. 

I Rfp. 135^, § 17. In Chvdleigh'% cafe, Baron Clark put the cafe 

in 1 1 Rich. 2. A gift in tail was made to A. C., the 
remainder to the right heirs of A. S. ^fhe donee made 
a feoffment to B. in fee, and afterwards A. S. died. 
His right heir fliall never have the remainder ; for the 
eftate of the land was by the feoffment of the tenant in 
tail devefted and difcontinued ; and there was not any 
particular eila^e in ejfe or in right to fupport the remain- 
der ; fpr, by the feoffment of the tenant in tail, his 
right was utterly gone. But if tenant in tail was dif- 
feifed, and died, that would not deftroy the remainder ; 
for there a right of the particular eftate remained to 
fupport the right of the remainder : but when the 
tenant in tail made a. feoffment, no right remained 
in him. 


It mnft be 
prefcnt 
ight. 

Fjainc, 433. 


§ 18. This right of entry to fupport a contingent 
remainder, muff be a prefent right ; a future one will 
not do : it muft alfo precede the contingency, and be 
adually exifting when that happens ; for if it only 
commences at the fame inftant with it, the remamder, 
it feems, wil} not veil. 


§ 19. A right of entry only will not fupport a con- 
tingent remainder limited by way of ufe, but there muff 
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be an aftual entry j of which the reafon will be ex- 
plained in a fubfequent chapter. 

§ 20. Where the legal eftate is devifed to and veiled 
in truftees, in truft, there is no neceffity for any pre- 
ceding particular eftate of freehold to fupport contin- 
gent remainders; for the legal eftate in the general 
truftees will be fufticient for the purpofe. 

§ 21. Thus, in a cafe which has been already ftated, 
it was held by Lord Hardwickey that if the limitation 
to Jo/eph's children was a contingent remainder, the 
legal eftate in the truftees would fupport it. 

§ 22. ji. devifed to the ufa. of truftees and their 
heirs, in truft for B. for life, renlainder to his firft and 
other fons fucceffively in tail, remainder to the future 
fohs of C. fucceffively for life, remainder over. B. died 
without iffue in the teftator^s life-time. The contingent 
limitations were taken as executory devifes, becaufe no 
child was then bom to C. Afterwards a child was 
born to C. and died, and a fubfequent remainder-man 
claimed the eftate, upon a fuppofttion that all the pre- 
ceding intermediate limitations, which could not veft 
at the death of fuch child, were deftroyed : as it had 
been decreed, that upon the vefting of the executory 
devife in that child, the fubfequent limitations became 
contingent remainders upon that executory devife. 
But it was held, that the inheritance in the truftees was 
fufficient to fupport the intermediate contingent remain- 
idiera till they fliould come although thef? was 

no 
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there need no 
preceding 
Eiiate. 
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ated by the 
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ment. 

Fearne^ 446. 
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no particular eftate to fupport them : and that the 
eftate Ihouid not veil in poflelGon, whilft an obje^ of 
any preceding limitation might come in ejfe. 

§ 23. The ellate fupporting and the remainder fup, 
ported Ihould both be created by one and the fame 
deed or inftrument ; therefore an eftate for life, given 
by one deed, will not fupport a remainder given by 
another ; nor an ellate for life, fettled by A. on B. by 
deed, enure to fupport a contingent remainder given 
by the will of A. 

§ 24. A woman, being tenant for life, her hulband 
devifed the fame ellate to the heirs of her body, if they 
attained fourteen years. The court held, that this 
was no remainder, but an executory devife ; for though 
the wife had a preceding ellate for life, yet this was a 
new devife, to take effefl after her deceafe, and wasmot 
a remainder joined to a particular ellate. 

§ 25. A. being tenant for life by marriage fettle- 
ment, remainder to his wife for life, remainder to his 
firll and other fons by that marriage in tail male. His 
£ither, the reverfioner, by his will, after reciting the 
iettlement, devifed the lands to the firll and other fons 
of A. according to the fettlement ; then if A. Ihould 
die without idiie of that marriage, he devifed to the 
firll and other fons -of A, by any other wife in tail male ; 
and if A. Ihould die without ijfuey then he devifed that 
all the land Ihould go to his grand-children by his 
daughter P» in &e* It was contended;^ that A. took 

an ; 


Til. 38. 
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an eftate tul under this will by implication, and pf 
courfe the remainder over in fee was well fupported. 
But the court held it was impofSble to make this an 
eftate tail in A,, for nothing was ^ven him by the de- 
vife, fo that he had only the eftate which he took under 
the firft fettlement. That there being two feveral coi>> 
veyances, the devife could not be tacked to the eftate 
for life, which was limited by another conveyance, 
even admitting that the word iflue could be *an im- 
plication of an eftate to the heirs of the body of A. 

§ 26. A perfon made a feoffment to the ufe of him- 
felf for life, and after the death of A, and M. his wife, 
to the ufe of B. (eldeft fon of A.^ for his life. This was 
held to be a contingent remainder in B., being created 
by the fame deed as the particular eftate. But though 
it did not appear in the cafe, yet it afterwards appear- 
ing upon examination that, by a former deed, M, had 
an eftate for life. Lord Hale faid the remainder ihould 
not be contingent j but the mentioning that the com- 
mencement thereof ihould be after the death of M., was 
only exprefling when B. fliould take the profits in pof- 
feflion, and did not make a contingency j this not being 
a remainder created by that deed, but a conveyance of 
the then fubfifting reverfion or remainder expectant on 
the death of M, 

§ 27. In a modern cafe, where a perfon having 
granted an eftate to his eldeft fon for his life, afterwards 
by his will reciting that he had fettled that eftate upon 
Ws eldeft fon for his life, proceeded in thefe words 
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My will is, and I do hereby, from and after his de- 
** ceafe, give and devife the fame to the heirs male of 
** his body begotten ; and ih defrult of fuch idue, to 
** the ufe and behoof of my fecond, third, fourth, and 
“ fifth fons, feverally, fucceflively, and in remainder, 
** and of the feveral heirs male of the body of my faid 
“ fons,” 

The court held that the limitation to the heirs male 
of the body of the eldell fon was not a contingent 
remainder. 


TITLE 
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TITLE XVI. 
REMAINDER. 


CHAP. IV. 

Of the Time when a Contingent Remainder jhould vejl. 


§ X. A Contingent Remainder muji 
vejl during the Continue 
ance of the particular 
Ejlate. 

7 . A vefted Remainder may take 
^ 5 , though the preceding 
Eftdte he defeated, 

9, Pojfhumous Children take as 
if born. 


15. A Remainder may vefi at the 
Injiant theparticular Mf 
tate determines, 

18 • A Remainder may fail as to 
one, and take ^e 8 as to 
another, 

Zl, A Remainder may take effeR 
in fome, though not in alL 


Sc£tion I. 

W" are now to confider the time at which it is re- 
quifite a contingent remainder fliould veft in 
intereft, that is, at what period, with refpeft to the 
duration of the preceding eftate, the contingency upon 
which fuch remainder is limited to take efied;, ought 
to happen. 

§ a. It is not only neceflary that a veiled legal free- 
hold ellate Ihould precede a freehold contingent re- 
mainder, but fome fuch preceding freehold ellate mull 
fubfill and endure, until the time when the contingent 
remainder veils, that is, until the contingency comes 
to pafs : for it is a general rule, that every remainder 
mull veil, either during ihe particular ellate, or elfe 
at the very inllant of its determination. So that, if a 

leafe 


A contingent 
Remainder 
mud veft 
during the 
continuance 
of the parti- 
cular Eftate. 


Plow. 25. 
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leafe be made to A. for life) and, after the death 
A., and one day after, the land to remain to B. for 
life, this remainder to B. is void ; becaufe it cannot 
take efPefl: immediately upon the determination of the 
preceding eilate. 

S 3. This rule was originally founded on feudal 
principles, and was intended to avoid the inconvenh 
encies which might arife by admitting an interval, 
when there ihould be no tenant of the freehold, to 
do the fervices to the lord, or anfwer to ftranger’s 
pradpe^ as well as to preferve an uninterrupted con- 
neftion between the particular eftate and the remain- 
der; which, in the confideration of law, are but 
feveral parts of one whole eilate. 

§ 4. If, therefore, a leafe for life be made, with 
remainder to the right heirs of y. S., this remainder 
will never veil, if the tenant for life dies before y. S. ; 
for, in that cafe, the particular eilate determines before 
the contingency comes to pafs, on which the remain- 
der is limited to take effeft, that is, the death of y. S., 
for nemo eji hares viventis, 

§ 5. So, where A. feifed of lands in fee, makes a 
leafe for years to B., remainder in tail to C., remain, 
der to the right heirs of B,^ in this cafe, B. has no. 
thing in the fee ; but it is a contingent remtunder to 
his heir, for B, did not take the freehold. If C. dies 
without iffue in the life-time of B, the remainder be- 
comes void; for the foundation and fupport of this 
coiuingent remainder fails, becaufe it ought to have a 

freehold 
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freehold to fupport it when the remainder falls out : 
but, by C*s. death without iflue, living 5 ., the free- 
hold is expired before B. can have an heir, and there- 
fore the remainder will never take effe&. 

§ 6. A teftator'devifed to his wife for life, remain- Doe v. 
der to E. his fon for 99 years, if he fhould fo long R. 

live, and, after the deceafes of the wife and E. his fon, 763- 
to the heirs of the body of the faid E., but not to de- 
fcend entirely unto E*s. eldeft fon, but that E. might 
appoint the fame to all his children living at his death ; 
and, in default of appointment, then to his fons as 
tenants in common in tail, remainder to his daughters, 
remainder over. The mother died in the life-time of 
E. the fon, and it was held, that the limitation to the 
iflue of being a contingent remainder, failed by the 
death of the mother, (who had the only preceding 
eftate of freehold), in E's. life-time, for want of a 
continuing particular eftate of freehold to fupport it. 


§ 7. There are fome few inftances of vefted remainf 
ders taking effect, though the preceding eftate be de- 
feated ; as, where the leflbr diffeifes ui. his leffee for 
life, and makes a leafe to B. for. the life of yf. remain- 
der to C. in fee : here, though ji. enters and defeats 
the eftate for life, the remainder to C. is good ; for, 
having been once vefted by a good title, it would be 
unreafonable that the leflbr ihould have it againft; hU 
own livery. 


A veiled 
Remainder 
may take ef* 
feci though 
the preceding 
Eilate be de- 
feated. 

1 Infl* 298 


§ 8. So, if a leafe bp made to an Infant for life, id. 
with a remainder over^ if the infant, at his full age, 

difagree 
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difagree to the eftate for life, yet the reminder U 
good, having once been veiled by a good title, 

Podnmous § 9. In confequence of thefe principles, where an 
uke*s"if eftate was limited to yf. for life, remainder to his firft 

born. and other fons in tail, a pofthumous fon of A. could 

not take. It was, therefore, the ancitmt prance, in 
fettlements on unborn fons, to infert a remainder to 
Booth’s Op. the intended wife, enftent at the death of the huiband, 
Shep. Touch. affigns, till the birth of one or more pollhu- 

mous fons, and, from and after the birth of any fuch 
pofthumous fons, to every of them fucceffively in 
tail. 


Reeve v. 
Long, 
Salk. 227. 


§ 1 0. John Long devifed lands to his nephew Henry 
for life, remainder to his hrft and oth^r fons in tail 
male, remainder to his nephew Richard for life, 
Henry died without iffue, leaving his wife en/ient with 
a fon. Richard entered as in his remainder, and, af- 
terwards, the pofthumous fon was bom, and his guar- 
dian entered upon Richard. And it was held, that 
nothing vefted in the pofthumous fon, becaufe a con- 
tingent remainder muft veil during the particular eftate^ 
or at the moment of its determination. 


On an appeal to the Houfe of Lords, this judgment 
was reverfed againft the opinion of all the Judges, who 
were much diflatisfied with the reverfal. 

§ II. The hardlhip of this cafe, and the difcontent 
of the Judges upon the de^jermination of the Lords, 
produced the ftatute 10 and 11 William 3< c. 16., 

which 
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which enafts, “ That where any cftate is or fliall, by 
** any marriage or other fcttlemeht, be limited in re- 
“ mainder to, or to the ufe of the firll: and other fon 
“ or fons of the body of any perfon. with any remain- 
“ der or remainders over to, or to the ufe of any other 
** perfon or perfons, or in remainder to the life of i 
** daughter or daughters, with any remainder or re« 
mainders to any other perfon or perfons, that any 
“ fon or fons, daughter or daughters of fuch perfon 
“ or perfons that fliall be born after the deceafe of his, 

“ her, or their father, fliall and may by virtue of fuch 
“ fettlement, take fuch eflate fo limited to the firft and 
“ other fons, or to the daughter or daughters, in the 
“ fame manner as if born in the life-time of his, her, 

“ or their father.” 

§ .1 2. Mr. Butler^ in his notes on the firft hjlituidy 298 h. 
obferves, that it is Angular this ftatute does not ex- 
prefsly mention limitations or devifes made by wills. 

There is a tradition, (fays he), that, as the cafe of 
Reeve v. Long arofe upon a will, the Lords confidercd 
the law to be fettled by their determination in that cafe, 
and were unwilling to make any exprefs mention of 
limitations or devifes made in wills, lead: it fliould ap- 
pear to call in queftion the authority or propriety of 
their determination. Befidcs, the w'ords of the aft 
may be conftrued, without much violence, to comprize b,,!!. n. P. 
fettlements of eftates made by wills, as well as fettle- 
molts of eftates made by deed^. 

§ 13. A pofthumous chHd, bom after the next rent 
day had incurred fubfequent to the death of his fa- 
VoL. n. Z ther. 
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ther, is entitled, under the ftatute 10 and 11 Wm. 3., 
to the intermediate profits of the lands fettled, as well 
as to the lands themfelves. 

Baffet T. S 'I4. A bill was brought by Bajfet an infant againft 

Abf'gyf' "* uncle, to have an account of the real and perfonal 
3 Atk. *03. eftate of his father ; upon which, feveral queftions 
arofe. The firft related to the real eflate, and was 
this. 

y. P. Bajfet^ father of the infant, fettled the bulk 
of his eftate in marriage to himfelf for life, remainder 
to truftees to preferve contingent remainders, remain- 
der to the wife for life, remainder to his firft and other 
fons for life, remainder to his brother for life, who was 
the defendant. Bajfet the father died, his wife prive* 
ment erfient. Bajfet the uncle entered. Eight months 
after, the fon was born, and entered upon his uncle. 
And the queftion was, who fhould have the ^interme- 
diate profits from the death of the father to the birth 
the fon. 

Lord Hardwicke . — ^As to this point, it muft depend 
upon the conftrudUon of the ftatute 1 0 and 1 1 Wm. 3. 
c. 16. ; and, as to that, it muft be confidered what 
was the mifehief intended to be remedied, and what 
remedy the legiflature have applied. Now, the de- 
fendants fay, nothing was intended to be remedied but 
the veiling of the remainder, which, they fay, was the 
only evil complained of in the cafe of Reeves v. Long 
in the Houfe of Lords, which was the foundation and 
Qccafion of that adl j but I am of opinion, this was not 

the 
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the fingle mifchief that was intended to be prevented, 
but the whole evil. And they meant not only to give 
pofthumous children power to enter, but to' take the 
profits alfo, according to the intention of perfons mak> 
ing fettlements, and wills* too, of this kind ; and this 
appears both from the title, preamble, and provifion of 
the ftatute, and the words are fo plain, that, to put any 
other conftruftion upon them, would be to repeal the- 
afl:, which fays, “ fuch pofthumous child Khali take 
in fuch manner as if bom in the life of his father.” 
But it was faid by the defendants counfel, that the 
words take, ^c. meant only that he Khould take the 
remainder in fuch manner as heirs at law by defcent 
take, who have not intermediate profits, and that tliis 
being a new law, ought to be confidered according to 
the rules of common law, in fimilar cafes ; and it is 
true, it is a ufual manner of conftruing new ads ac- 
cording to the old rules, but to do fo in this cafe, 
would be repugnant to the words of the aft ; for heirs 
by defcent do not take as if born in the life of their 
father ; but the addition of thefe words in the aft, 
“ although no truftees to preferve contingent remain- . 
“ ders,” clears this of all objeftions, and as, before 
that aft, all accurate conveyancers inferred fuch limita- 
tions, fo, fince, they have left them out, which plainly 
Khews their fenfe of the ftatute.. But the objeftions on 
the part of the defendant are thefe, that there muft be 
fome tenant to the freehold, fome body to anfwer the 
pracipes of ftrangers, and this can be nobody but the 
uncle. As to this, I do not know whether it is mate- 
rial for me to confider it, becaufe I can get at it in an- 

Z i other 
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other way ; but judges, in fuch cafes, muH mould and 
frame fuch ellates as are agreeable to the plain inten* 
tion of the legiflature. It may veil in the uncle, and 
deveft upon the birth of a fon by relation, and this is 
agreeable to the conflruftion of law in other inftances, 
as in the cafe of inrolment of deeds ; here, though a 
perfon has no title till inrolment, yet, from the inrol- 
ment, he is in from the time of the execution of the 
deed. As to the objection, that there is no legal re- 
medy for the profits againft the uncle, I think, if my 
conftruflion of the a£l is right, the fon might bring 
an ejeftment, and lay his demife to the time of the 
death of his father, and every body would, be eftopped 
to fay that he was not born in the life of his father j 
for how could the defendant take the objeftion ? not 
till he had entered into the common rule ; and, though 
it is at the plaintiff’s peril, if he lays his demife before 
his title accrued, yet, if my conftruftion is right, his 
title did accrue, and it would be immaterial whether 
he could or could not in fa£t make fuch demife, be- 
caufe fuch demifes are only looked upon as matters of 
form, and not real, for infants make fuch demifes 
every day. But, fuppofe this point of law was other- 
wife, I am of opinion, this court would make the uncle 
a truftee for the infant, and that feems to me to be the 
meaning of the aft of parliament ; and, though it is 
natural to purfue legal remedies, where fuch are to be 
had, yet that is no reafon, if they are not to be had, 
why remedies fliould not be enforced here. I am, 
therefore, of opinion, the intermediate profits of the 
fettled efiate mull go to the infant. 


5 15. But 
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% 15. But although no interval is admitted between A Remainder 
the determination of the particular eftate, and theveft- 

ine of the remainder, yet a remainder 'may be fo li- particular 

f , n ... ♦ n. .. L* L Rttate deter- 

mited, as not to velt imtil the very mitant on which n'-'nrt . 
the particular eftate determines. 

§ 16. Thus, if an eftate be limited to B. during the 
life of A?., remainder to the heirs of the body.of 
this is good ; though fuch remainder cannot veil till 
the very inftant the particular eftate determines. 

§ 17. So, if land be given to A, and B. during i Inft. 373i. 
their joint lives, remainder to the right heirs of him 
who (hall die firft, this remainder will be good, though 
it cannot veil before the determination of the particu- 
lar eftate. 

§“18. From the principle, that a contingent remain- a Remainder 
der mull veil at or before the determination of the ^^and Vake 
particular eftate, it follows, that an eftate limited on **^*^'^^ 

. r .. ...... another. 

a contingency, may tail as to one part, and take effea 
as ^o another, wherever the preceding eftate is in feve- 
ral perfons, in common or in feveralty ; for the par- 
ticular tenant of one part may die before the contin- 
gency, and the particular tenant of another part may 
furvive it. 

5 19. A feme covert and a ftranger being joint Lanev. 
tenants for life of copyhold lands, with remainder to 
the heirs of the body of baron and feme j the ftranger 3‘7« 
furrendered his moiety to the baron and feme, and 

2 3 afterwards 
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afterwards the baron furrendered the whole to B. in 
fee. The feme died, leaving iffue, and afterwards the 
baron died. 

The queftion was, whether the remainder to the 
heirs of the body of the baron and feme veftcd in the 
iffue ? And it was adjudged, that when the ftranger 
conveyed his moiety to the baron, the jointure 
between the ftranger and feme covert was fevered; 
and when the baron conveyed the whole to jB., B. took 
an eftate in one moiety for the life of the feme, (dc- 
feafible by her on the death of her hufband), and in the 
other moiety for the life of the ftranger ; therefore, 
upon the death of the feme, the eftate in the iirft moiety 
was determined ; at which time the remainder, as to 
that moiety, ought to have vefted, which it could not 
do, becaufe the perfon to take it was to be the heir of 
the bodies of both baron and feme ; but that if was 
impoflible during the life of the baron, for nemo ejl 
hares vhentis ; and> therefore, as the remainder could 
not veft at the determination of the preceding eftate, it 
Ihould never veft at all, as to that moiety. In this cafe 
it appears that the remainder feiled as to one moiety, 

§ 20 . Gilbert., in his Treatife of Tenures, feems n^:it 
to approve of the refolution in the above cafe ; for, by 
conftruing the limitation to the heirs of the body of the 
hufband and wife, a contingent remainder ; he fays, we 
fuppofe a deed made and an eftate pven, where, at 
the very firft, it appeared that for one moiety the deed 
^nd ^ftate coyld no mamie^ efTeQ, ynlels the 

^ufffand 
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hulband and wife died at one inftant of time. ■ Btit 
this feems to be a miftake ; for the original limitatiori 
did not involve any fuch inconiiilency ; the inconve- 
nience arofe from the fubfequent ads. The joint 
eftate for life might have continued unfevered between 
the wife and the ftranger ; and on the death of the fur- 
vivor, there might have been an heir of the bodies 
of the huiband and wife capable of taking when the 
preceding eftate determined, if both huiband and wife 
had died in the life-time of the ftranger, or if both 
hulband and ftranger had died in the life-time of the 
wife. alfo refers to a cafe in of a fur- vide 3 Leon, 

render to the ufe of the wife for life, remainder to the '•’* 
ufe of the right heirs of the hufband and wife, where 
the juftices were of opinion, that the remainder was 
executed for a moiety in the wife; but that was not 
only fuperfeded by the contrary decilion in Lane and 
Phnnel, but was contrary to the preceding cafe in 
Dyer, 99. 2 Roll. Ab. 4.16. Dalis^ao. pi. 8. cited 2Leon. 

1 02. as well as to the doctrine of the latter cafes. 

§ 21. A contingent remainder may take effeft in 
fome, and not in all the perfons to whom it was limited, 
according as fome may come in ejfe before the deter- 
mination of the particular ^ate, and others not. 

S 22. Thus, if a limitation be to A. for life, renuun- Comb. 467, 
der to the right heirs of J. and K . : here, if J. happen * 
to die before A.^ and K. to furviye A.^ the heirs of the 
firft may take, but thofe of the latter, it feems, will be 
for ever excluded ; for the heirs of J. are in eJfe at the 
* Z 4 determination 


A Remainder 

may take ef- 
fect in fome 
though not 
in all. 

Fearnei 460. 



344 XVL Remind^, Cb. iv. § 22—24. 

of the preceding eflate, but not the heirs 
cf K. who is then living. 

$ 23. This do&rine, however, feems confined to 
l^tations at common law, and not to extend to eftates 
created by way of deyife. 

§ 24. Thus, in the cafe of Doe v. Perryn, which has 
Ch. s, f. 48. ^jeen already ftated, the daughter had no child at the 
teftator’s death, but afterwards had three by her faid 
hufband, who died m their parent’s life.time. One 
point contended for was, that the limitation being to 
the children in fee, was contingent till the death of the 
mother i and, therefore, the remainder over took effeO; 

. on her Ifaving no child. But it was held, that the fee 
veiled in the child hril born, and afterwards opened and 
let in thole bom at fubfequent periods. 

Fcarne, 4S4. If there be 90 particular ellate in ejfe, nor any pre- 
fent right of entry, when the contingency happens, 
although the particular eftate be afterwards replaced 
attd reflored, yet will the remainder never arife. Only 
it feems that the reverhd of a fine by ad of parliament 
will; reilore a contingent remainder deilroyed by tha|^ 
Itinf ch. 5. fine i though a reyerfiil for error will not. 
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CHAP. V. 

Of Remainders limited by way ofUfe and Contingent Ufes. 


6 I. Remainders limited by Way 
ofUfe. 

There mujl he a particular 
EJlate to Jupport the Re- 
mainder. 


1 1 . Remainders by Way of Ufe 
will devefi in favor of 
Perfons becoming entitled. 
15. Contingent Ufes. 

17. Springing VJes. 

24 . Shifting Ufes. 


Seflion i. 

TJ ‘EMAINDERS, whether vefted or contingent, may Remainderi 
be limited by way of ufe, as well by convey- way 
ances which derive their eSeff from the common law; 
and rems^ders are now ufually created by coitveyances 
to ufes. 


§ 2. Thus, if a perfon covenants tp Hand feifed to Wegv t. 
the ufe of A. for life, remainder to his firft and other , RoU? Ab. 
fons in tail, iA. having no fons at the time), remainder 7 ^ 9 * , 

2 SlG. 04. 

to B. in tail, remainder to the covenantor in fee, a ufe Heyn v. Vil- 
immediately arifes out of the feihn of the covenantor to Tif*u 
A. for life, and to B. in tail; which are immediately ch. 3. f.7. 
executed by the ftatute ay Hen.%. ss. ip. becaufe in 
this cafe there are perfons feifed to a ufe, a cejhtique 
pie, and a ufe in ejfe : but with refpeft to the contingent 


ufes 
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ufes limited to the firft and other fons of A,, they can* 
not pollibly be executed, becaufe there are no cejims 
que ufe in ejfe. The moment A. has a fon, a ufe in 
tail arifes to him out of die feihn of the covenantor, 
who has the reverfion in fee of the legal eftate in him ; 
and the ftatute executes the legal eftate to fuch firft 
fon, who becomes tenant in tail in remainder of the 
legal eftate, expedant on the determination of A.*% life 
eftate. 

S 3. When the conveyance operates by tranfmu- 
tation of pofteilipn, as in the cafe of a fine, recovery, 
or releafe to ufes, other principles have been adopted 
to fupport contingent remainders limited in this 
manner. 

Thus, if lands are conveyed to truftees and their 
heirs by fine, recovery, or releafe, and it is declaied 
that thefe aifurances ftiall enure to the ufe of A. for 
life, remainder to his firft and other fons in tail, {A. 
having no fons at the time), remainder to B. in fee ; 
in this cafe the ufe for life limited to A.^ and the ufe 
in rem^der limited to B., are immediately executed 
by the ftatute, and converted into legal eftates ; becaufe 
there are perfbns fcifed to a ufe, a cejiuique ufe, and a 
vS& in eJfe. But with refpeft to the contingent ufes 
limited to the firft and other fons of A., they cannot 
pollibly be executed, becaufe there is no cejiuique ufe 
in eJfe. Whenever A. has a fon, then there is a 
cejiuique ufe in ejfe ; ^ ufe therefore veils in fuch fon 
in tml, and the ftatute transfers the legal eftate toj 
that ufe. 


§ 4. But 
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S 4. But as no ufe can be executed by the ftatute, 
unlefs there is f6me perfon fdfed to fuch ufe, , it was 
much doubted in Chudleigh'% cafe, which was the firft 
that arofe on this point, out of what feifin the ufe 
arofe to the firft fon of at the time of his birth. 
Some of the Judges held, that the firft feifin of the 
feoffee^ was fufficient to feed all the future and con- 
tingent ufcs, which were in abeyance until -the con- 
tingency happened on which they wer^o arife j and, 
therefore, that they might l^e deftroyed by the aliena- 
tion of the tenant for life. The majority of the Judges 
were, however, of opinion, that, until ufes are exe- 
cuted, they remain as they were before the ftatute ; 
and that, upon a conveyance to ufes, there is no a£fual 
feifin left in the feoffees, but that, as to all ufes in ejfe^ 
and which veil immediately, the feifin is prefently tranf- 
ferred to the cejiuique ufe ; and, as to the contingent 
ufes, there is no prefent feifin exifiing anywhere. But 
as the ftatute of ufes transfers the poffefiion in the 
fame manner, and to the fame extent, as the ufes are 
limited, there remmns a polObility of a feifin in the 
feoffees or releafees, or, as Dyer has expreffed it, 
“ adhuc remanet quadam fcintilla juris, et tituli quaji 
“ medium quid, inter utrofque Jiatus, fcilicet ilia p^bi- 
if litas futuri tifus emergentis i et Jic interejfe et titulus, 
et non tantum nuda aubloritas, feu potejias remanet** 

This poflibility of entry or fcintilla juris, was deemed 
fufficient to fupport the contingent ufes when they came 
in in ejfe, and takes effe^ when thefe contingencies 
ftappen, on y^hich yfes ^e Umited to arife, fo as 

then 


347 

I Rep. izo* 


2 Rfp. i29i, 
137^. 

I Inft. 271 in 

Vide Garth 
V. Cotton* 
ch. 7. 

340 i. 



54^ Title XVI. Remainder, Ch,v, $ 4-^6. 

then to give the feoffees a fufficient feifm to ferve thofe 
ufes, that they may be executed by the ffatute. 

§. 5. The abfolute ncceflity of fuppofmg fome per- 
fon to be feifed to a ufe before it can be executed by 
the ftatute, was the reafon of adopting the dodrine of 
a pollibility of entry or fcintilla juris in the releafees. 
The framers of the ftatute of ufes do not appear to 
have had contingent ufes in contemplation, when they 
penned the a^, otherwife they would probably have 
inferted fome claufe refpeding them ; and when a cafe 
of contingent ufes arofe, they found themfelves under 
the abfolute neceffity of recurring to this ftdion, in 
order to fupport contingent ufes : for, if the Judges 
bad not adopted this doArine, they muft have allowed 
the feifin of the laft cejiuique ufe to have been fufficient 
to fupport a contingent ufe, when it came in effe^ which 
would be raifing an ufe upon an ufe ; or elfe they niuft 
have determined, that the land ihould remain for ever 
Hable to the ufes to which it was conveyed, into whofe 
hands foever it might come, which would be a bar to 
the free alienation of property, and might tend to cre- 
ate a perpetuity. 


There tnuft 
lie a parti- 
cular Eftate 
to fupport the 
Remainder. 

iRep. 135 a. 


§ 6. The rule refpefting an eftate neceffary to fup- 
poit a contingent remainder holds equally in the limi- 
tation of contingent remainders by way of ufe, . as by 
common law conveyances; for although, before the 
ftatute of ufes, a feoffment to the ufe of A. for years, 
remainder in contingency, would have been good, be- 
caufe the feoffees remained tenants of the legal free- 
hold i 
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hold; but, fince that ftatute, it is otheninfc, for no 
remains in the feoffees or releafees to ufes. 

§ 7. A perfon conveyed by leafe and releafe to truf- 
tees and their heirs, tO|,the ufe of himfelf for 99 years, 
remainder to the ufe of truftees for 25 years, remain- 
der to the heirs male of liis own body, remainder to 
his own right heirs ; the court held, that the Ijmitation 
to the heirs male of the body of the releafor was void, 
becaufe there was no preceding eftate of freehold li- 
mited to fupport it. 

§ 8. Hufband and wife covenanted to levy a fine of 
the wife’s land, to the ufe of the heirs of the body of 
the hufband on the wife begotten, remainder to the 
ufe of the right heirs of the hufband. They had ilTue 
that died in their life-time, and afterwards the wife 
dlgd, living the hufband. It was refolved, that the 
limitation to the heirs of the hufband was void for 
want of a preceding eftate of freehold to fupport it. 
For the hufband could not take an eftate for life by 
implication, becaufe the eftate belonged to the wife ; 
and, fuppofmg an eftate for life in the wife by impli- 
cation, or refulting ufe, capable of fupporting the ufe 
to the heirs of the body of the hufband on the v/ife, 
yet fhe, as well as their iffuei having died in the huf- 
band’s life-time, before the limitation to his right heirs 
could veft, that muft have failed as a contingent re- 
mainder, for want of a fubfifting particular eftate to 
fupport it at the time of his death. 

§ 9. It appears front the reafoning in the preceding 
cafe, dial where the grantor takes a. freehold eftate by. 

a refultr 
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a refulting or implied ufe arifing from the fame deed, 
it will fu^port a contingent limitation, as eiFedually as 
if an efrate of freehold had been exprefsly limited to 
him. 

f 

§10. So, in the cafe of Penhay v. Hurrellt after 
folemn agreement on the point, and a cafe ftated to 
the Judges, it was decreed, that the eftate for life 
which refulted to the cognizor, was fuiHcient to fup- 
port the contingent limitation to his ftrft and other 
fons. 


§ II. It has been ftated, that a remainder limited 
by a common law conveyance may take effeft in fome, 
though not in all. But where a contingent remainder 
is limited by way of ufe to feveral perfons who do not 
all become capable at the fame time, notwithftanding 
it vefts in the perfon firft becoming capable, yet it will 
deveft, as to the proportions of the perfons afterwards 
becoming capable, before the determination of the par- 
ticular eftate ; and they will take jointly, notwithftand- 
ing the different times of veiling. 

§ 12. A conveyance was to the ufe oi A. the huf- 
band for life, remainder to the ufe of B. the wife for 
life, remainder to all the iffues female of their two 
bodies, and the heirs of the bodies of fuch iffues fe- 
male : A. and B. had iffue a daughter ; and it was 
refolved the remainder in tail to the iffues female, was 
not fo attached in that daughter as not to be devefted 
for a moiety on the birth of pother daughter ; for 
fuch a limitation being by way of ufe, fprings out of 

the 
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the eftate, according to the capacity of the period in 
whom it is to veft. And Holt held* that the daugh* 
ters were joint tenants of the freehold, and tenants in 
common of the inheritance. 

§ I Lands were fettled to the ufe of a wife for P®® y- 
. ^ Martin, 

life, remainder to the ufe of the hufband for life, re- 4 Term R. 
mainder to the ufe of all andevery their child or children 
equally, if more than one, as tenants in common, £ffc. 
fubjeft to a power of appointment in the parents. It 
was held, that the remainder veiled in the children on 
their refpeftive births. 

§ 14. So, where one devifed to his daughter and oates v. 
her children on her body begotten, or to be begotten ^“stra"ii7* 
by her then hufband, and their heirs for ever : the 
daughter, at the time of the yrill, had one child, and 
others afterwards. It was held, the mother and all the 
children took jointly in fee, it being Hated, that, at the 
time of the will, Ihe had a child which had been con- Fearne,46*. 
llrued equal to children, 2 Vern. 106. ; that Co. Lit. 9. 
was exprefs, that to A. and liberis fuis^ and their heirs, 
was a joint fee to all ; and that it was no objeftion, 
that the feveral eftates might commence at different 
times. 

S 15. Soon after the ftatute of ufes, and even fo Contingent 
late as 3 \ Eliz., it was Itud down by Popham Chief 
Juftice, in Chudleigh’z cafe, that no limitation of a ufe, 1 ^'^’ 
which was contrary to the rules eftablilhed at common 
law, refpeSing the limitation of legal eftates, Ihould 

be 



be e»ictited by the ftatute; for, otherwife, all the 
ndfchiefs intended to bdfeihedied by the ad would be 
o>ntiini^, or greater introduced. But this idea was 
foon dpearted .from) and advantage taken of an ex- 
predion in the ftatute of ufes, in order to fupport fe- 
veral of thofe Umitations which had been allowed by 
theCk>urtof Chancery in declarations of ufes, when 
they were diftind from the legal eilate. 

S i6. The ftatute of ufes cnads, that the eftate of 
the feoffees to ufes fliall be in cejlui^ue ufe “ after fuch 
** quality, manner, form, and condition, as they had 
“ before in or to the ufe, confidence, or truft that was 
** in them.” Now the Court of Chancery having 
permitted the limitation of a ufe for life, or in tail, to 
arife in futurot withotit any preceding eftate limited 
to fupport it ; and alfo a ufe to change from one ger- 
fon to another, by matter ex poji faflo, though the fitft: 
ufe were limited in fee ; the courts of law, in procefs 
of time, admitted of limitations of this kind in convey- 
ances to ufes, and determined that in fuch cafes the 
ftatute would transfer the poffellion to the cejluique 
ufe, in the lame quality, form, and condition as.he had 
the ufe. 

§17. With refped to ufes limited to arife in fuUiroy 
without any preceding eftate to fupport them, which 
are ufually called fpringing ufesy the firft cafe in which 
a limitation of this kind was allowed, appears to have 
been determined in 10 Eliz. and is thus reported by 
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§ 18. M., bdng feifed of cCTtain lands in feet* 

levied a fine thereof, and by indenture declared the ufe' ^ 

t}f it to be to himfelf, and to fu£h wife and wives as 
the faid J. M. fhould happen afterwards to marry, by 
whatever names fiie or they might be called, for and 
during their natural lives, and the life of the furvivor 
of them, with divers- remtunders over; and, after- 
wards, the faid y. M. took to wife one and then 
died. Whether Ihe fhould take any thing by the faid 
indentures or fine, or not, was the queflion ; and by 
the opinion of Wray and Meade, Serjeants, and P/ow- 
den and Onjlowe, Solicitors, fhe might, and thereto they 
fubfcribed their names. Moore ftates, that the parties 517. 
not being fatisfied with this determination, the cafe was 
carried into the Court of Common Pleas, where it was 
adjudged in the fame manner. 

§ 19. The next cafe that arofe on this point, was in WoodUff v, 
37 and38 £/«., and is thus reported \>y Croke. A Elil'^43^* 
perfon made a feoffment, and it was declared by inden- 
ture that it fhould be to the ufe of himfelf, and A. his 
wife, that fhould be after their marriage, and of the 
heirs of their bodies, and he took A. to wife. Whe- 
ther fhe fhould take by the limitation of this ufe was 
the queflion. Coke Attorney General, contended that 
ihe fhould not, for prefently, by the feoffment, the fee 
was in the hufband, by the poffeffion executed to the 
ufe which he had before by the marriage, which could 
not, after the marriage, be divided,'and made an eftate 
tail in him, as he had the . fee in him until the mar- 
riage ; for it might have been that the marriage had 
never taken effe^, and tlfot would have confounded 
VpL. II. A a . the 
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tihe otl^er i^e : and nfes in future coidd not arife upon 
filch future ads, for then an ufe iiroald rife out of sA 
ufe. But all the JufHces held, that although he be 
finfed in fee in the meantime, as in truth he was, yet, 
by the marriage, the new ufe fiiould arife and veil. 

5 so. It is faid by Lord Chief Juftice Holt^ that a 
feoSinent to the ufe of A. and his heirs, to com- 
moice four years from thence, was good as a fpring- 
ing ufe. 

$ 31 . In a modern cafe, this dodrine was admitted, 
and an eftate of freehold was allowed to arife in future^ 
upon a covenant to Hand feifed to ufes. 

§ 33. Thomas Kirby being feifed in fee of the lands in 
queftion, executed indentures of leafe and releafe of 
them to his brother. The leafe was made for a year 
in the ufual manner ; the releafe witnefled, that for 
the natural love which Thomas Kirby bore to his bro- 
ther, and, in conllderation of 100/. paid to him by 
his brother, the faid Thomas Kirby granted, releafed, 
and confirmed to his brother, (in his adual podellion 
then being by virtue of the leafe for a year), after the 
death of the faid Thomas Kirby, all that clofe, ^c. 
to hold the fame to his faid brother, and the heirs of 
his body. 

It was admitted, that this conveyance was void as a 
releafe, becaufe it was a grant of a freehold to com- 
mence in futuro : but the court held, that it fliould 
operate as a covenant to Hand feifed to ufes, and that 
the ellate Ihould veil in the brother as a fpringing ufe. 

S 33. In 
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I 33. In all cafes of fpringing ufes, the elkte re- 
tinains in the origmal owner until the ufe arifes ; and 
where there is no tranfmutation of poffeffion, the fpring- 
ing ufe arifes out of the feifin of the covenantor or 
bargainor. But where there is a tranfmutation of pof- 
fellion, the new ufe arifes out of the leiim of the 
feoffees, releafees, tsfc. 

§ 24. With refped to ufes limited fo as to change 
by matter ex poji faSlOt which are ufually called Jhifting 
or fecondary ufes^ the following is the firft cafe in 
which the validity of a limitation of this kind was 
difcufled. 

§ 25. A perfon made a feoffment in fee to the ufe 
of Wi and his heirs, until A. paid 40 /. to I-T., and then 
to the ufe of A. and his heirs. A. paid the 40 4 Some 
of the Judges faid> that if A. entered, he would be* 
come ipfo faBo feifed in fee j for W. being feifed in fee 
by the flatute of ufes, A. would be able to devefl: that 
fee, and transfer it to himfelf upon performance of the 
condition. Others were of opinion, that the payment 
of the money, and the entry of A., had no effed, 
without an entry by the feoffees t and then quactmque 
via datOi the entry would be good, and A. would be- 
come feifed according to the terms of the deed. To 
this, it was added, that a ufe might change from one 
perfon to another by fome aO: or circumftance ex poJl 
foBoy as well fmce as before the ffatute. 

S 36. A. feifed of the qianor of JST., made a feoff"- 
ment of it to the ufe of trullees and their heirs, upon 

A a 3 con- 
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condition, that if they did not pay 10,000 /. in 15 days* 
then it ihould be to the ufe of the feoffor and M. his 
wife, remainder to Thomas their fecond fon in tail, 
vdth divers remainders over. The money was not paid, 
and it was rcfolved that the ufes arofe, and that, after 
the death of the feoffor and his wife, Thomas the fe- 
cond fon was well entitled to the land. 


§ ay. It is obfervable, that thefe cafes were prior to 
that of Chudleigbf fo that the doftrine of a poflibility of 
entry, or fcintilla jurist was not then effabliflied. But 
fmce Chudleigh'% cafe, it is fettled, that all contingent 
ufes muft arife out of the feifin of the covenantors, 
feoffees, or releafees to ufes, and not out of the feiffn 
I Rep. i37«. of any prior cejluique ufe. Thus, it is laid down by 
four of the Judges in Chudleigh'% cafe, that if A. enfeoff' 
B. in fee, to the ufe of C. and his heirs, with a provifo, 
that if D. pay C. loo/., that C. and his heirs •ffiall 
ftand feifed to the ufe of D. and his heirs, this is utterly 
void ; for the future ufe ought to be raifed out of the 
eftate of the feoffee, and not out of the eftate of the 
tejiuique ufe. 


Kent V. 
Steward, 

2 Roll. Ab. 
792.Cro.Can 

358. 


§ 28. A. levied a fine of the manors of D. and 5 ., 
and declared the ufes by deed, as to the manor of D.y 
to the ufe of B. and his heirs, and as to the manor of 
to the ufe of A. and his heirs, until B. Ihould be 
evifted out of the manor of D. by the wife of A.^^ and 
after fuch eviftion, to the ufe of B. and his heirs, until 
he ihould be fatisfied vuth the profits of the land for 
the damages received by the evi^on. This was held 


to 
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to be a good contingent ufe of the manor of 5 .* fo 
that nothing veiled in B. till an evidion. 

§ 29. A.y who was tenant for life, and R.^ who was 
entitled to the reverfion in fee, covenanted to levy a 
fine to the ufe of A, and his heirs, if R. did not pay 
him 1 o j. on the 1 oth of September following ; and if 
he did. pay it, then to the ufe of A. for life, remainder 
to the ufe of R. in fee. It was held, that A. had an 
ellate in fee until R. paid the 10 r, 

§ 30. Mary and Penelope Tannotty being feifed in 
fee as co-heirs, in confideration of 4.000 1. paid to Mary 
by Richard Carew, and of a marriage which foon af- 
terwards took place between Penelope and Richard 
Carewt the faid Mary and Penelope conveyed all their 

eftates to truftees and their heirs, to the ufe of Richard 
« 

Carew for life, remainder to Penelope for life, for her 
jointure, remainder to truftees to preferve contingent 
remainders, remainder to the firft and other fons of 
Richard and Penelope in tail male fuccelfively, remain- 
der to the daughters in tail, with the ultimate remain- 
der to the faid Richard Carew and his heirs for ever ; 
fubjefl to a provifo, that if it ihould happen that no 
iffue of the faid Richard by the- faid PenelopCy Ihould 
be living at the deceafe of the furvivor of them, and 
the heirs of the faid Penelope ihoyld, within twelve 
months after the deceafe of the furvivor of the faid 
Richard and PenelopCy dying without iffue as aforefaid, 
pay to the heirs or aftigns of the fmd Richard Carew 
4000/., that then the remainder in fee-fimple fo 
limited to the faid Richard Carew and his heirs Ihould 

A a 3 ceafe, 
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ceafe> and that then and from thenceforth the premifea 
ihould r^ain to the ofe of the right heirs of the (aid 
Penelope for ever* |t was refolved, that this was ^ 
ihifring ufe. 

§ 31. Mr, Boothy in his opinion, printed at the end 
of Mr. HilliarPs edition of ShepherPs leuchjloney has 
obferv^, that every modem marriage fettlement con- 
tains a variety of fliifting ufes. Thus, where the in^ 
tended hufband, in coniideration of the marriage and 
portion, conveys his eftate to truftees and their heirs, 
to the ufe of himfelf and his heirs until the marriage 
is folemnized, and, from the folemnization thereof, 
to the ufe of himfelf for life, remainder to his wife for 
life, remainder to trudees to preferve contingent te-r 
mainders, remainder to his hrd fon and the heirs male 
of the body of fuch firft fon, remainder to all the other 
fons feyerally and fucceffively in the fame manner', re- 
piainder to all the daughters pf the marriage in tail as 
tenants in common, In this cafe, the intended 
hufband is feifed in fee until the marriage ; on that 
event, his eftate in fee ceafes, and a new ufe arifes to 
him for life only, yrith fevpral contingent ufes to his 
children. Qn the birth of a fon, a ufe in tail arifes 
in remainder to fuch fon, apd, on the birth of every 
other fon, a limilar \tie in tail arifes to him ", on the 
birth of a daughter, a ufe in tail arifes in remainder 
to her ; on the birth of another daughter, the rcr 
mainder in tail ceafes, and both daughters become en- 
titled, by way of ufe, to a tenancy m common m ro? 
mainder in tail. 
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$ 32. In fettlements made on the younger fons of 
noble &milies, there are provifoes frequently inlerted, 
that if the £imily ellate and title defcend on fuch 
yovuiger fons, the eftate limited to them lhall ceafe, as 
if they were dead without iflue, and lhall go over to 
the perfon next in remainder, which is a Ihifting ufe. 

5 33* ft is the fame where a provifo is inferted, that 
if the perfon to whom an eftate is limited, lhall not 
take the name and arms of the fettlor, the eftate lhall 
ceafe and determine, as to the perfon fo refufmg to take 
fuch name and arms, and lhall go to the perfon next 
beneficially entitled in renuiinder, under the limitations 
contained in fuch fettlement. 

§ 34. It has been refolved, that contingent ufes were 
only allowed, in order to give perfons a power to pro- 
vide for all the exigencies of their fiunilies, and that, 
wherever there was a preceding eftate capable of fup- 
porting a fubfequent contingent limitation, it Ihould be 
conftrued to be a contingent remainder, and not a 
fpringing or fhiftittg ufe. 


Aa 4 
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Seftion. i. 


Pctcrmlna- 
tion of the 
particular 
Eftate before 
the Contin- 
gency. 


JT has been already Ihewn, that a legal remainder 
mull veft, either during the exiftence of the par- 
ticular ellate in efjie or in right of entry, or at the very 
inflant of its determination; otherwife it will never 
take effefl at all: confequently, every fuch determi. 
nation of the preceding eftate, before the contingency 
happens, as leaves no right of entry, muft eSed:ualIy 
deftfoy fuch contingent remainder. 


I Rep. 133. S Thus, where a tenant in tail, wi^h a contingent 
*35 remainder expedant thereon, makes a feoflfment of 

the eftate tail, the contingent remainder is deftroyed. 

§3- It; 
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§ 3. It the fame where a tenant for life, with a con» 
tingent remainder expediant on his eftate, makes a 
feoffment of his eftate fot life, it deftroys the contin* 
gent remainder, 

§ 4. Lands were devifed to Robert Archer for life, Archer’s cafe, 
and afterwards to his next heir male, and to the heirs * 
male of the body of fuch next heir male. .Robert 
Archer made a feoffment of his eftate ; and it was ad> 
judged, that the devife to the heir male was a contin- 
gent remainder, and was deftroyed by the feoffment ; 
for every contingent reminder ought to veil, either 
during the particular eftate, or at leaft eo injlanti that 
it determines ; for if the particular eftate be ended or 
determined, in fafl: or in law, before the contingency 
falls, the remainder is void, 

§ "5. A fine levied or a recovery fuffered by a par- 
ticular tenant will, in moft cafes, deftroy a contingent 
remainder expediant on fuch particular eftate ; becaufe vide Tit. 35, 
fuch fine or recovery bars and deftroys the particular 3 ®- 
eftate. 

S 6. A furrender by a tenant for life of his life 
eftate, will deftroy a contingent remainder Hmited 
upon fuch eftate for life. 

5 7. A perfon was tenant for life, with remainder Thompfon 
to his firft and other fons in tail, remainder over in 
tail. 1^16 tenant for life, before he had a fon, fur- 
rendered his life eftate to the perfon in remainder : the 
tenapt for life afterwards’ had a fon : and the court 

held* 
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hdd, that the furrender, if good, would have delayed 
the coiitingent remainder to the unborn fcm. Bat the 
furreiider was adjudged void, becaufe it appeared that 
the tenant for life was non compos at the time he made 
Fearne, 468. the furrender. 


A Convey- § 8. If there be tenant for life with contingent re.- 
of msunders thereon, a bargain and fale or leafe and r«- 

not deftroy a leafe by the tenant for life will not deftroy the contin- 

Kcmainder. • i . V t r • 

gent remamders ; becaufe thefe conveyances only 
Vide Tit. 32. jjjg perfon feifed of the land may lawfully 

convey, and do not devefl: any eflate. 


Nor a Con- 
veyance by a 
Cfftiii que 
Truft. 

Fearuci 472. 


§ 9. A perfon who has only a trull ellate cannot, 
by any mode of conveyance, deftroy a contingent re* 
mainder expedant on his eftate ; for the legal eftate 
being in his truftees, there remains a right of entry in 
them, which will fupport the remainders. 


A Forfeiture 
does not al- 
ways deftroy 
a Remainder. 

Fcarnc, 473. 


§ JO. There are fome ads of a tenant for life which, 
though they amount to a forfeiture of his eftate, fo as 
to give a veiled remainder-man title to enter if he 
pleafes ; yet, as they difeontinue, devell, or dillurb no 
remainder or fubfequent ellate, nor make any alteration 
in or merger of the particular eftate, do not therefore, 
as it feems, deftroy or affed a contingent remainder, 
unlefs advantage is taken of the forfeiture by any fi^b* 
feq^t remahuler-man. 


I Inft. s;s a. § II. Thus, if a tenant for life accepts a line from 
* ^ a iixanger, it is a forfdture of his eftate, fo as to entitle. 

a re* 
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>i remamder-man to enter ; 9U|d yet, it dpe$ not difplace 
or deveft the remainder or TCTrcrfipn. 

§ 12. jif was tenant for life, remamder to his firfl, 
fon in tail, remainder to B. for life, remainder to 
his firil fon in tail, ^c. A. having a fpn, accepted 
a fine from and then made a feoffment in fee. 
Afterwards B. had iffue a fon : and it was refolved. 
that the acceptance of the fine difplaced nothing ; and 
though A.\ feoffment difplaced all the eftates, yet the 
right of entry in the fon of A. fupported the contin- 
gent remainders. 

§ 13. But a contingent remainder may be defhroyed 
by an a£t which, though it does not difcontinue or de- 
veft any remainder or fubfequent veiled ellate, yet ex- 
tinguilhes the particular ellate on which the contingent 
remamder depends. 

§ 14. Tins has been already feen in the ihllance of 
a furrender to the perfon entitled to the next ellate in 
remamder. And fo where a feme covert was tenant 
for life, with remainder to her firft fon, and before the 
bhth of a fon the remainder in fee was conveyed to 
the hulband and wife by fine. . ''fhe court held, that 
tfie cpnfingent remainder was dellroyed by the e:i!ctin- 
guilhment of the particular ellate. 

§ 15. It has been frequently laid down, that any 
iteration in the nature of the preceding ellate, before 

renuunder vefl^, will deflroy fqch reouiinder. 
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An 

tion in the 
Quantity of 
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Eftate win 
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As if lands be given to A. in tail, and if y. S. comes 
to WeJiTtunfier Hall fuch a day, remainder to J. 5 . in 
fee. It has been fsdd, that if the lands defcend to two 
co-parceners who make partition, the fee lhall not accrue 
to y. 5 . though he fhould come to Wejiminjler Hall at 
the day. And it has alfo been faid, that if lands be 
given to A. and B. for the life of C., remainder to the 
right heirs of A. and jB., and A. releafes to J?., the re-f 
mainder is deftroyed. 

5 16. But notwithftanding thefe diBa, Mr. Teame 
was of opinion that the alteration in the particular 
eftate which would deftroy a contingent remainder, 
mud; amount to an alteration in its quantity, and not in 
its quality. This conclufion he thought was warranted 
by two adjudged cafes. 

§ 17. The firft is that of Lane and Pannel, before 
ftated, where it feems that the fevertuice of the jointure 
between two joint tenants for life, did not deftroy the 
contingent remainder limited after their joint eftate j 
for there it is adjudged, that bccaufe the remainder 
could not veft at the death of one of them, (after the 
feverance of the jointure), fuch remainder was gone as 
to one moiety of the lands. Now this judgment was nu- 
gatory and groundlefs, if the feverance itfelf deftroyed 
the remainder as to the whole. This, it is true, was 
the cafe of a furrender of copyhold lands j but, how- 
ever, no diftindion at all was taken on that ground. 

§ 1 8. The other cafe was where lands were fettkd 
to the ufe of P. and S. his daughter for their lives, 

remainder 
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T-emainder to the ufe of the firft and other fons of S. in 
tail male, remainder to her daughters, remainder to the 
heirs of P. S. afterwards, ^d before the birth of a 
fon, by deed, releafed all her right and eftate to the 
ufe of P. and his heirs. The queftion was, whether 
the contingent remainder limited to the firft fon of 5., 
was deftroyed by her releafe to her father? And it 
was adjudged, that the releafe by S. to P., (/. e. by 
one joint tenant for life to another), did not deftroy 
the contingent remainder to her firft fon. 

§ 1 9. Lord Hale is reported to have laid it down, 
that in all cafes, where the particular eftate is merged 
in the reverfion, the contingent remainders are de- 
ftroyed, though there be no devefting of any eflate ; 
and the cafe of Purvey v. Rogers is cited in fupport of 
this opinion. It is, however, obfervable, that in the 
abo^te cafe, the union of the particular eftate, and the 
inheritance, arofe from the conveyance or ad of the 
parties. But where a particular eftate is limited, with 
a contingent remainder over, and afterwards the inhe- 
ritance is fubjoined to the particular eftate by the fame 
conveyance, the contingent remsdnder is not deftroyed. 
For where, by the fame conveyance, a particular eftate 
is firft limited to a perfon, with a contingent remainder 
over to another, with fuch reverfion or remainder to 
the firft perfon, as would, in its own nature, drown 
the particular eftate firft given him, this laft limitation 
lhall be confidered as executed only fuh modo j that is, 
upon fuch condition, as to open and feparate itfelf from 
the firft eftate, when the condition happens, and by 
no means deftroy or preclude the contingent eftate. 

§ 20. Thus, 
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S 20. Thus, in Lewis Bowles* cafe, it was refolvcd 
that, until idue, Thomas Bowles and Ann were feifed 
of an ellate tail executed fub modoy that is, until the 
birth of iffue male ; and then by operation of law, the 
ellates were divided, and Thomas and Ann became 
tenants for their lives, remainder to the iffue in tsdl 
male, remainder to the heirs of Thomas^ as the ellate 
limited to them for their lives was not merged. 

§ 21. Where the inheritance becomes united to the 
particular ellate, by an immediate defcent from the 
perfon by whofe will the particular ellate and contin- 
gent remainders were limited, there the contingent re- 
mainder will not be dfllroyed. 

§ 22. Thus, va. Archer' % cafe, which has been al- 
ready Hated, notwithftanding the reverfion in fee mull 
have defcended on Robert the devifee, for life, upon 
the death of his father the tellator, yet he was adjudg- 
ed fe be only tenant for life, with contingent remain- 
der to his next heir male. 

§ 23. A perfon devifed lands to T. his eldell fon 
for life, and if T. Ihould die without iffue living at his 
deathy then to Z,., another of the tellator’s fons in fee : 
but if T. Ihould have iffue living at his death, then to 
the right heirs of T. for ever. The tellator died, and 
it was refolved that T. was tenant fpr life, with the re- 
mainder in fee in contingency ; and that the defcent 
of the fee upon him as heir, at the death of his father^ 
did not dellroy the contingent remainder. 


s 24. In 
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5 24. In a modem cai^ Lord Elden obferved^ that, 
in cafe of Plunket V. Molms^ the court would not 
hold that the eftate for life limited to the heir at law, 
was merged by the fubfequent limitation to him of a 
contingent remainder in fee, for that remainder was 
not executed. They held, therefore, that the cldeft 
fon took an eftate for life j which eftate for life being 
fafficient to fupport the remainder in fee to th^fecond 
fon, and alfo the remainder in fee to the eldeft fon, 
as contingent remainders, they determined that thefe 
limitations fliould be fupported as contingent re- 
mainders. 

§ 25. Mr. Feame obfervcs, that if, in the preceding 
cafes, it had been determined that the contingent re- 
mainders were deftroyed by the immediate defcent of 
the inheritance upon the devifee of the particular eftate, 
then the will creating fuch remainders would be ipfofaSlo 
void } for the particular eftate given by fuch will would 
be deftroyed by the defcent which fuch will permitted. 
Butwhere the defcent of the inheritance on the particular 
eftate is only mediate from the perfon whofe will cre- 
ated the particular eftate and the remainder, there can 
be no fuch inconfiftency m fuppofing the contingency 
to be deitroyed by the defcent^ for, in all fuch cafes, 
the particular eftate is created and takes effeft with a 
capacity of being afterwards deftroyed by thole acci- 
dents to which the nature of fuch an eftate is generally 
fubjefl: : fuch as forfeiture, merger, ; its immediate 
deftTi dion is not neceffarily involved in the mode of 
its creation, as it muft in the former cale, under the 
fame conftru£tion. TheYe can be no necelHty, there. 

fore, 
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fore) to exempt the particular eftate, in thefe cafesy 
from the operation of merger by defeent, in order td 
give fuch particular eftate any exillence, as there is in 
the former cafe. 

§ sd. A. the father, being tenant for life, remainder 
to his fon B. for life, remainder to the firft fon of B, 
in tail, remainder to the heirs of the body o£ A. ^.died 
before any fon was born to B . ; and the court held the 
contingent remainder to the firft fon of B, was deftroyed 
by the defeent of the eftate tail upon B. 

§ 27. Lands were conveyed to the ufe of A. and his 
wife for life, remainder to the ufe of B. the fon of A. 
for his life, remainder to the firft and other fons of B. 
in tail, remainder to his daughters in tail, remainder 
to A. in fee. A. and his wife died in the life-time of 
B., who afterwards died without iffue, leaving a wife. 

The queftion was, whether the wife was entitled to 
dower in the lands ? And it was decreed Ihe was ; 
and the Lord Chancellor, with one of the Judges, was 
of opimon, that the eftate for life in B. was merged by 
the defeent of the inheritance upon him, and the con- 
tingent remainder deftroyed. 

§ 28. With refpefl to the manner in which contin- 
gent remainders limited by way of ufe may be de- 
ftroyed, a diftindion muft be. made between remainders 
limited in conveyances operating without tranfmutation 
of poffeffion, and conveyances operating by tranfmu- 
tatioa of pofteftion. 


§ 29. As 
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S 29. As to the firft, we have feen, that where con- Where cre- 
tingent remainders are created by a covenant to ftand 
leifed, or a bargain and fale, the feifin of the covenantor Pof- 

, , fcf&on. 

or bargainor fupports or feeds the contingent remain^ 
ders when they arife ; and therefore if, in a cafe of this 
kind, the covenantor or bargainor conveys away his eftate, 
before the event happens on which the remainder is to 
^ife, but without devefting the fubfequent eftates, or 
taking away the right of entry of the perfons entitled 
to them, and any of thofe perfons make an entry, the 
fubfequent ufes will be revived. For, although we 
have fccn that a prefent right of entry is alone fufficient 
to fupport a contingent remainder, created by a com- 
mon law conveyance ; yet, as there muft be a feifin to 
a ufe before it can arife, it has been held, that a right 
flf entry is not fufficient to fupport a contingent ufe, 
but there muft be an aftual entry, in order to reftore 
the feifin out of which the ufe is to arife : and, there- 
fore, any conveyance by the covenantor, which devefts 
his eftate and takes away the right of entry, will effec- 
tually deftroy all contingent ufes limited to arife out of 
fuch eftate, by devefting the feifin out of which fuch 
contingent ufes are to arife. 

§ 30. Lord Coket on the mahiage of his daughter Wegg v. 

with Sir James Vtllers^ covenanted to ftand feifed of 

certain lands to the ufe of himfelf for life, remainder 796- 

^ 2 Sid ^4 

to ths ufe of his wife for life, remainder to the ufe of 1 Vcnt. 188. 
Jus daughter for life, remainder to the ufe of the firft 
and other Ions of his daughter in tail male, with the 

oreverfion in fee to Iiimfelf. Sometime after this fettle- 

• • 

jnent was made, Lord Coke, by deed reciting the fettle- 
Von.U. Bb tnent, 
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ment, granted his reverfion in fee to a flranger, with- 
out confideration ; and foon after he made a feoffment 
of the lands, with livery of feiTm. After the death of 
Lord Coke, his wife entered, and died feifed, having 
furvived the daughter. 

A queflion arofe, whether the contingent ufe which 
W'as limited to the firft fon of the daugther, was de- 
ftroyed or not, by Lord Cokeh grant of the reverfion, 
or feoffment of the land ? 

After great confideration, it was refolved, that the 
grant of the reverfion did not deftroy the contingent 
ufe ; for as it was made without confideration, and the 
ufes of the fettlement were recited in it, there was both 
privity of eftate and confidence in the perfon ; fo that 
the grantee of the reverfion ftood feifed to the former 
ufes. As to the feoffment, it was agreed, that it de- 
vefted all the ellates, and among the reft the feifin of 
the grantee of the reverfion, but did not bar the entry 
of the grantee of the reverfion j and, therefore, rvhen 
the wife entered after the death of Lord Coke, flie 
thereby reinftated all the devefted eftates, and among 
the reft the eftate and feifin of the grantee of the re- 
verfion, which was the eftate and feifin that was to 
ferve the contingent ufes. 

s;;!. 159. If the feoffment had been made before the grant of 
the reverfion, the contingent ufes would have been for 
ever deftroyed ; for the only feifin which could fupport 
them was that of Lord Coke, w^hich would have been 
deftroyed by the feoffment ; but Lord Coke had already 

transferred 
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transferred that feifin to the grantee of the reverfion. 

If Lord Coke had not departed with that feifin, the con- 
tingent ufes muft have been for ever deftroyed, as no 
entry*by his wife or daughter could have re-vefted the 
original feifin of Lord Coke.^ nor could he himfelf have 
entered againft his own feoffmenh 

§31. Lord Coke was compelled to make this'fettle- Ufe*, 
ment by an order of the council ; but that he might 
have the power of prefcrving or defeating the contin- 
gent ufes, he made this grant and feoffment, with an 
intention, in cafe he chofe to preferve the contingent 
ufes, to deftroy the feoffment and produce the. grant : 
but if he thought proper to defeat the contingent ufes, 
then to deftroy the grant and produce the feoffment. 

But death prevented him from carrying this ingenious 
fcheme into execution. 

§ 32. With refpeQ; to the manner in which contin- Where cre- 
gent remainders created in conveyances to ufes, ope- Xranfinu- 
rating by tranfmutation of poffeflion, may be deftroyed, 
we have feen, that in cafes where the eftate is tranf- 
ferred to feoffees or releafees, the contingent ufes 
limited upon fuch conveyances are fupported by the 
poffibility of entry, or fchiiilla juris, cxifting in the 
feoffees or releafees to ufes. But this poffibility of 
entry, or fdntilla juris, muft continue undifturbed until 
the event happens on which the contingent ufe is to 
arife ; for if the preceding eftates are devefted, before 
the event happens, then the poffibility of entry or 
fcintilla juris of the feoffees or releafees to ufes is de- 
ftroyed, as well as the other eftates ; and there being 

Bb z no 
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no feifih to the tontingent ufe, when the event happens 
on which it is limited, it can never arife, unlefs fuch 
pblHbility of entry or fcintilla juris is re-vefted. 


§ 33. It follows, from this doftrine, that where par- 
ticular ellates limited by way of ufe are deveited and 
turned to a right, all fubfequent contingent ufes are 
thereby deftroyed, unlefs feme of the perfons entitled 
to the preceding particular eftates, or the feoffees to 
ufes or their heirs, make an aflual entry, in order to 
re-veft the particular eftates ; for, otherwifei the pof- 
fibility of entry or fcintilla juris of the feoffees to ufes 
being devefted, no feifin will exift to the contingent 
ufe when it arifes, and confequently the ftatute cannot 
transfer the poffeftion. 


Chndlcigh’s 

cafe, 

1 Rep. 120. 
Tophr 70. 


§ 34. Sir Richard Chudleigh enfeoffed feveral per- 
fons of his eftate, to the ufe of the feoffees and their 
heirs, during the life of Chrijlophcr Chudleigh his eldeft 
fon (who had killed a gentleman and fled mxo France'), 
remainder to the ufe of the firft and other fons of his 
eldeft fon in tail. Before the eldeft fon had a child 
born, the feoffees enfeoffed him of the lands in queftion 
in fec-fimple. 


It was determined by a majority of the Judges In the 
Exchequer Chamber, that this feoffment devefted all 
the fubfequent eftates, and deftroyed the contingent 
ufes limited to the firft and other fons of Chrijlopher 
Chudleigh. For although it waar made without any 
confideration, and to a perfon who had notice of the 
ufes, yet as the feoffees gained by the feoffipent a neW 

eftate 
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eftate by wrong, which they transferred to Chrijlopher 
Chudleigh, the privity of eftate was thereby deftroyed, 
and their feifin devefted, fo that there was no perfoa 
feifed to the contingent ufe when it arofe. 

§ 35. A perfon conveyed his lands by feoffment to 
the ufe of himfelf and wife, and to the heirs of the 
furvivor of them. The hufband afterwards made a 
feoffment of the land and died. It was refolved, that 
the feoffment of the hulband had deftroyed the future 
and contingent ufe of the fee ; for whatever could 
accrue at the time of the death of the perfon who died 
firft, could not afterwards by any aft be revived, but 
was abfolutely extinguifhed. And this judgment was 
affirmed in the Exchequer Chamber. 

5 36. A man made a feoffment in fee, to the ufe of 
himfelf for life, and afterwards to the ufe of his firft fon 
and his heirs. The father and the feoffees before iffue 
bom enfeoffed for money y.S. and his heirs of the 
lands, who had no notice of the former ufe. 

No judgment appears to have been given in this cafe j 
but the majority of the Judges were of opinion, that 
the ufe limited to the firft fon was deftroyed ; for the 
feifin out of which it was to arife was devefted by the 
feoffment to y. S. 

§ 37. One of the principal objefts of the Judges in 
ChudUigh'% cafe was, to conftrue contingent ufes limited 
upon a preceding eftate of freehold, according to the 
fame rules, and to make them liable to be deftroyed in 

5 b 3 the 
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the fame manner, as contingent remainders limited by 
common law conveyances. And they fo far fucceeded, 
that the only difference between a contingent remain- 
der, and a contingent ufe limited upon a preceding 
eftate of freehold, is, that a right of entry alone is fuf- 
ficient to fupport a contingent remainder ; whereas, if 
a contingent ufe limited upon a preceding eftate of 
freehqld be fufpendcd, there muft be an aftual entry 
by fome perfon having a preceding eftate of freehold, 
or by the feoffees or releafees to ufes, in order to re-veft 
the poffibility of entry or fcintilla juris of the feoffees 
or releafees to ufes. 

4ih edit. § 38. This doftrine has been queftioned by Mr, 

435’ 442* Fearne, in his effay on contingent remainders. But, 

however juft his obfervations may appear, yet as the 
authority of the preceding cafes has never been con- 
tradicted, the law muft be taken as is here ftated. 

“5 39. With refpeCt to the manner in which fpring- 
ing and ftiifting ufes may be deftroyed, as there muft 
be a feifin to every contingent ufe, when it arifes, or a 
poflibility of entry or fcintilla juris in the feoffees or re- 
leafees to ufes, it follows, that if fuch feifin or poflibi- 
lity of entry is devefted, before the event happens on 
which the fpringing or Ihifting ufe is to arife, it will be 
deftroyed. 


How rpring- 
ing and 
HiiftingUfcs 
may be de- 
ftroyed. 

I Rep. 136J. 


Brent’s 'cafe, § 40. A perfon made a feoffment to the ufe of D. 

Dyeo 340«! feoffor Ihould ' 

furvive his laid wife, then to the ufe of the feoffor and 

fuch 
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fuch perfon as he fliould happen to marry, for their 
lives, remainder to a ftranger in fee. The perfon in 
remainder, together with the feoffees, by the confent 
of the feoffor, made a feoffment of the lands to new 
feoffees, and to other ufes, and the feoffor levied a 
fine to the new ufes. D. the wife of the feoffor died, 
and, afterwards, he married a fecond wife, and died. 

The fecond wife entered, claiming under the firft feoff- 
ment. Mounfon and Harper were of opinion,* that her 
entry was lawful ; but Dyer and Man-wood contended, 
that the contingent ufe limited to her by the firft feoff- 
ment, was deft. oyed by the fecond feoffment and fine ; 
becaufe the feifin of the firft feoffees was thereby de- 
vefted. Judgment was entered for the widow by affent 
of the parties. But in Chudleighh cafe, Anderfon is Poph, 76. 
reported by Lord Chief Juftice Popham to have faid, 

“ And for Drent\ cafe, I have always taken the bet- 
“ tgr opinion to be, that the wife cannot take in that 
“ cafe, for the mean difturbance, notwithftanding the 
“ judgment which is entered thereupon, which was by 
“ affent of the parties, and given only upon a default 
“ made after an adjournment upon the demurrer.” 

And, in the fame cafe, Lord Coke reports, that Gaivdy i 
faid of Brenth cafe, “ if the hulband makes a feoff- 
“ ment in fee, before the taking wife, the wife fiiall 
“ never take, for the pofteftioh and eftate of the land 
“ is altered, changed, and transferred to the poffef- 
“ fion of another, before the title of the wife doth 
“ accrue. But if no devefting or alteration had been, 
then the ufe fhaU veft in the wife.” 


.Bb4 
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§ 41. A devife of land, out of which a future uf6 
is limited, will deftroy fuch future ufe : but a devife df 
portions out of land will not deftroy a future ufe, fdr 
fuch a devife does not alter the freehold. 

§ 42. ui. levied a fine to the ufe of himfelf and his 
heirs, till a marriage had between B. his fon and M., 
and, after, to the ufe of yf. for life, reminder to B., 

f 

in tail, ££ 5 *^. yf., by his will, devifed portions to his 
daughters out of the land, and died before the mar- 
riage of his fon. Afterwards the marriage took effeft. 
The two Chief Jufticcs refufed, on account of the dif- 
ficulty, to refolve the cafe: they, however, inclined 
clearly, that if there had been a devife of the land, it 
would have interrupted the rifing of the future ufe. 
But they doubted, becaufe he devifed pprtions out of 
the land only, and did not devife the land. 

§ 43. Where future ufes are limited,- and the free- 
hold is not conveyed away or devefted, but only a term 
for years is limited, or a rent granted out of the lands, 
the future ufes will not be totally deftroyed ; becdufe 
the feifin out of which they are to arife is not devefted j 
but fuch leafe or rent will bind the future ufes. 

§ 44. Sir ydn Rujfell covenanted by indenture, ii^ 
confideration of a marriage to be had between him and 
Lady Rujfell, to ftand feifed to the ufe of himfelf and 
his heirs, until the marriage, and after, to the uje of 
himfelf and Lady Rujfell, and the heirs of his body^ 
Yfith rei^ainders oyer. After the execution of this 

deed. 
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deed, bat before the marriage, Sir Jehn Ruffell mzAt. •3. 
leafe of the lands for 3 1 years, to commence from the 
determination of a former term. The marriage took 
eflfeft, and, upon the death of Sir John Ruffe ll, his 
«ridow entered. The queftion was, whether her entiy 
was lawful or not ? 

Tan^eld.—^'^ The point is double; ift, 'i^edier 
“ the leafe fliall deftroy the future ufe ? ad. If it fhall 
“ not deftroy it, whether it (hall not bind the future 
ufe ? for it ought to arife out of the eftate which the 
^ covenantor had at the time of the covenant ; which 
** eftate ought to continue without alteration till the 
“ time that the ufe fhall arife, which is not here, for 
this is a term in reverfion. To the fecond, this leafe 
** made upon good confideration before the iffe did 
“ arife, fhall bind it j for the ufe fhall not otherwife be 
** executed, than if it had been at the common law, 
f* And a leaf? made bond fide to one who had not no- 
tice thereof, fhall bind it.” 

fi^pham. — ** The ftatute executes only ufes in ffffe, 
and not any contingent ufes, until they happen in 
ejfey then this ufe was merely void until marriage, 
** for there was ndt any new eftate in him ; and if he, 
i* after that covenant, had made a feoffntent or a gift in 
** tail, to one ^0 had not any notice thereof, it would, 
queftionlcfe, never hocye arif^. And as at the coin- 
inon law, feoffees might deftroy ufes fo, now, 
may he, out df whofe eftate a future ufe is to be 
; for the Trediuld is deftroyed out of which it 
8 flio\a4 
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“ ihould arife ; and, whether the leafe for years Ihould 
“ altogether deftroy the arifmg thereof, is not in this 
“ cafe material : but, clearly, it lhall bind the con- 
“ tingent ufe ; and fo refolved in Strangewick'& cafe. 
“ And at the common law, it is clear, that the cejlui- 
“ que ufe lhall not avoid fuch a leafe, made by the 
“ feoffees upon a good conlideration, no more than a 
“ contingent ufe at this day.” 

Fenner agreed, That if a freehold be conveyed to 
“ one upon confideration, the future ufe lhall not arife ; 
“ for there is not any perfon feifed to that ufe when 
it Ihould arife. But this leafe will not deftroy or 
“ hinder it, for the fame freehold remains, and the 
“ ufe is annexed to the leafe, and, therefore, the leafe 
“ lhall not difturb nor bind it.” 

Clench “ agreed with him for this laft reafon,, but 
“ it was adjourned,” 

This cafe appears to have been agdn argued in 43 
and 44 £//s., when Gawdyt Fopham^ and Clench held, 
“ that the leafe made, (whereout the ufe did arife), 

« was good, and Ihould bind the future ufe, as a leafe 
“ by feoffees made upon a good confideration lhall 
** bind cejluique ufe at the common law. But it lhall 
“ not deftroy the whole future ufe, but lhall Hand for 
“ the freehold, becaufe the feilin is not changed.” 

* And Popham ftud, that he had conferred with di- 
vers'of the other Juftices at Serjeant’s /«», who agreed 
with this opinion.” But Fenner e centraf hecaufe 

« the 
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“ the leafe did not difturb the freehold when the ufe 
“ is executed : this fliall relate to the limitation, and 
“ lhall bind all mean a£ts, and therefore fhall not bind 

the feme. Wherefore it was adjourned. 

§ 45. In another cafe which was argued about the Barton’s cafe, 
fame period as the preceding one, Popham and Ander- 
fon appear to have been clearly of opinion, that a leafe 
for years would prevent the arifing of a future ufe. 

But, in the following cafe, the contrary dofl:rine feems 
to have prevailed. 

§ 45. Sir Henr'j Winjlon covenanted by indenture, Bould v. 
in confideration of natural love and affeftion to William Cro. Ja.’tfiS. 
Winjlon his eldeft fon, to Hand feifed to the ufe of his 
faid fon for life, remainder to fuch wife as he ihould 
marry, for life, remainder over. Afterwards, the faid 
William Winjlon being unthrifty, and in Gloucejier jail. 

Sir Henry Winjlon^ to difturb the rifing of the ufe to the 
woman whom he fhould marry, made a leafe of the land 
for 1000 years to his younger fon. William Winjlon 
married the jailor’s daughter, and died without ilTue \ 
and the queftion was, whether this leafe was good 
againft his widow ? 

Crtke reports the court to have been of opinion, that 
the leafe Ihould not bind the eftate of the wife, becaufe 
there was a good eftate by the firft limitation, which, 
if not deftroyed, could not be charged or incumbered 
after it was raifed ; for it had relation to the firft cove.. 
nant, and none bad intereft to ebarge it ; and that the 

leafe 
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leafe fliould not deftroy it, but muH be cenftrued to 
SBife out of the teverfion, which Sir Henry Wtnjion had, 
and might lawfully charge. 


Bolls ▼. 
Winaon, 
Noy, 12*. 
Glib. U&s, 
13S. 


Hoy^ who has reported this cafe by another name, 
fays, the court thought the leafe for years did not hin- 
d^ the railing of the contingent ufe, but that the leafe, 
in^bis cafe, took effe& as a future interell, out of the 
fee that was in the covenantor, after the eftate deter- 
mined : and, at the worft, the wife Ihould have the 
reverlion and rent during her life. 
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Of Trujlees lo preferve Contingent Remainders. 


f I * Invention of, 

6, Where they join in a Con- 
veyance it is a Breach of 
FruJ. 

S. Sometimes not punifed for 
dejhroymg Remainders, 


1 1. Sometimes direded to join, 
l 6 . Cafes where the Court has 
refufed to give fuch Di- 
red ion, 

23 . Bound to preferve the Tim- 
ber ^ Mines i 


Scftion I. 

^^ONTINGENT remainders being liable to be de* 
feated by the alienation or forfeiture of the tenant 
for life, and alfo by the various modeis before men- 
tioned, a mode of preventing this inconvenience was 
invented, by limiting an eftate to truftees and their 
heirs, to commence from the determination of the par- 
ticular eftate, by forfeiture or otherwife, in the life-time 
«f the tenant for life, and to continue during the life 
of the tenant for life, upon tfuft to fapport the contin- 
gent remainders afterwards limited, from being de- 
feated or deftroyed : by which means, if the tenant for 
life ftiould alien or forfeit his eftate, or if it fhouid be 
m«ged-or deftroyed by any other means, the truftees 
having a vefted remainder, immediately acquire a right 
rif entry, which is fuifident to fupport the contingent 
^remainders. 


Invention of. 
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S 2. This improvement is generally attributed to Sir 
Orlando Bridgeman and Sir Geoffrey Palmer, \vho re- 
tired from the Bar during the civil wars, and confined 
themfelves to conveyancing. And when, after the re- 
(toration, thefe perfons came to fill the firft ofllces of 
the law, they fupported this invention, within reafon- 
able and proper bounds, and introduced it into general 
ufe. 

§ 3. A limitation of this kind is as neceffary where! 
contingent remainders are created by way of ufc, as 
where they are limited by a common law conveyance : 

Ch. 6. for, if the ufes are devefted, we have feen that an actual 

entry by the feoffees or . releafees to ufes, or by fome 
perfon having a preceding veiled eftate, is neceffary to 
revefl the contingent ufes. 

§ 4. It fliould be obferved, that where an cflate is 
limited in a bargain and fale, or covenant to Hand 
leifed, to a ftranger, upon truft to preferve contingent 

ViilcTit. 32. remainders, it will be void : becaufe no ufe will arife 
under thefe conveyances without a confideration. 

Ante, ch. 6. § 5 > Where the legal eftate is vefted in truftees, and 

the contingent limitations are only trufts, there is no 
ncceflity to limit an eftate to truftees to preferve the 
contingent eftates. 

§ 6. It was declared by Lord Keeper Harcourt, that 
where there were truftees appointed by wiill to pre- 
ferve contingent remainders, and they, before the birth 
of a fon, jeaned in a conveyance to deftroy the remain- 
ders. 


Where they 
join in a 
Conveyance, 
it is a breach 
of Truh. 


382 

t Comm. 
172. 



Title XVI. Remainder. Ch. vii. § 6, 7. 

ders, this was a plain breach of truft ; and any perfon 
taking under fuch conveyance, if voluntarily, or hav- 
ing notice, fliould be liable to the fame trufts. And 
though it was objefted, that this had. been only obiter 
laid in equity, and that there never was any precedent 
of a decree in fuch a cafe. Lord Keeper faid, it was fo 
very plain and reafonable, that if there was no prece- 
dent in this cafe, he would make one. 

S 7. A perfon devifed lands to truftees and their 
heirs, to the ufe of his fifter for her life, remainder to 
the fame truftees and their heirs, during the life of his 
fifter, in truft to preferve contingent remainders, re- 
mainder to the ufe of the firft' and other fons of his 
fifter in tail male, remainder over in fee. After the 
death of the tcftator, his fifter entered, and married : 
and llie and her hulband joined with the remainder 
man in fee in a feoffment and fine to truftees, to the 
ufe of the hufband and his heirs. The truftees, fome 
time after, conveyed the eftate by leafe and releafe to 
the hufband of the devifee for life in fee, his wife 
being at that time enfient with a fon. A bill was filed by 
the fon, after the death of his mother, to have the be- 
nefit of the will of his uncle. 

It was refolved by Lord Chancellor King, with the 
coficurrence of Lord Chief Juftice Raymond, and Lord 
Chief Baron Reynolds, ift. That the feoffment and fine 
by the devifee for life, and her hufband, did not de- 
ftroy the contingent remainders to the firft and other 
fons ; but that the right p the freehold in tlie truftees 
did fupport them. 
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tidly, Tlwt when the truftees joined in the leafe and 
releafe to the hufband of the devifee for life, and his 
heirs, this deftroyed the contingent remainders.' 

jdly. That the joining of the truftees to deftroy fuch 
nsiaainders, was a j^ain breach of truft ; and, though 
this had not been before judicially determined, yet it 
feemed to the court, in common fenfe, reafon, and 
juftice, to be capable of no other conftrudion : for; 
when truftees are appointed to preferve an eftate in a 
family, and for no other purpofe, and they, inftead of 
preferving it, do a wilful adt with an intent, and in 
order to deftroy it, how can this be othcrwife than a 
plain breach of truft; or how can it be rendered 
clearer, than by barely putting the cafe ? Should the 
court hold it no breach of truft, or pafs it by with 
inipunity, it would be making proclamation, that the 
truftees in all the great fettlements in England^ were at 
liberty to deftroy what they had been entrufted only 
to preferve. 

As to the remedy, had the premifes been conveyed 
to one without notice, and for a valuable confideration, 
fuch purchafer muft have held the lands difcharged of 
the truft, and the fon of the marriage, who was injured 
by the breach of truft, have taken his remedy againft 
the truftees onlyj who would have been decreed to 
purchafe lands with their own money, equal in valne 
to the lands fold, and to hold them upon the fany 
trufts and limitations as they held thofe fold by them. 
But even in cafe of a purchafe, if the purchafer had 
notice of the truft, which the truftees were fubjeft to 

as 
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as annexed to their eftate, fuch notice would havtf 
made him liable to the fame truft. So, if there had 
been a voluntary conveyance made of this eflate, though 
without notice, the voluntary grantee would have ftood 
in the place of the grantors, and have been liable to 
the truft, in the fame manner as the truftees themfelves 
were. But, in the prefent cafe, it was much ftroiiger } 
for here was not only notice of the truft, but the con- 
veyance itfelf voluntary, and made to the huflsand of 
the tenant for life : fo that the lands conveyed by thefe 
truftees muft remain liable to the fame trufts as they 
were, when the truftees joined in the conveyance. 

§ 8. There have been fome cafes wherein a court 
of equity has refufed to punifti truftees for joining in a 
conveyance to deftroy contingent remainders : as where, 
upon a fubfequent remainder to the right heirs j a Col- 
lateral relation only has been affefled by it, there hav- 
ing been no iffue of the marriage. For, next after the 
parties to the marriage, the court confiders the iffue to 
be the only objefls of. the fettlemcnt and trufts, and 
pays lefs regard to the remainder over to the right heirs> 
as no immediate objeds of confideration in the fettle- 
ment ; as alfo, where the application to the court for 
relief has been made by one who was not’ at the time, 
nor poffibly ever might be, entitled to the remainder, 
under the words of the limitation. 

§ 9. Thus, where a fettlement was made in confi- 
deration of a marriage, and 3000/. fortune, and for 
fettling the lands in queft^on in the name and blood of 
the hulband } and the lands were limited to truftees, 
Vot. II. C c in 
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in truft for the intended hufband for 99 years, if he 
Ihould fo long live, remainder to truftees during his 
life, to fupport contingent remainders, remainder to 
the firft and other fons of that marriage, remainder to 
the heirs of the body of the hulband, remainder to the 
right heirs of the hufband. The marriage took effefl: : 
and the hufband and wife and truftees, to fupport, Ssfr. 
by fine and other conveyance, fettled thefe lands on the 
hufband for 99 years, if he fhould fo long live, re- 
mainder to truflees during his life, to fupport contin- 
gent remainders, remainder to the wife for her jointure, 
remainder to the firft and other fons of the marriage, 
remainder over to feveral others ; and then the huf- 
band and wife died without iflue. The plaintiff, being 
heir at law to the hufband, brought his bill to fet afide 
this fecond conveyance by the truftees, as being made 
in breach of their truft ; and infifted, that they were 
truftees as well for the fupport of this remainder, as of 
the remainder to the firft and other fons, all being 
contingent remainders ; and that fuch conveyances 
ought to be fet afide, as had been the practice of the 
court. 

The Chancellor held it to be fo, as to the firft and 
other fons, who came in, and were to be confidered 
as purchafers under the marriage fettlement and por- 
tion, and faid it would be dangerous for any truftees 
to make the experiment, for that it was moft certainly 
a breach of truft ; and, if it fhould evo* come in que- 
ftion, he thought the court would fet afide fuch a con- 
veyance ; not but that, he faid, the cafe might pof- 
fibly be fo circumftanced, as that the court would not 

relieve 
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felieve againft it } but where relief was to be given in 
fuch cafe, it was only to thofe who came in and claimed 
as purchafers, as the firft and other fons : but all the 
remainders after, to the heirs of the body of the huf* 
band, and to his right heirs, were merely voluntary, 
and not to be aided in equity; and, therefore, di& 
mided the bill. 

§ 10. A. made a fettlement to the ufe of himfelf for Elfe t. 

99 years, if he fo long lived, remainder to truftees and ' 

their heirs during his life, to preferve contingent re- 3®7* 
mainders, remainder to the ufe of the heirs of his body, 
remainder to himfelf in fee. A. had two fons ; and 
A. and the truftees, together with the eldeft fon, joined 
in a feoft'ment and fine to B. in fee, as a fecurity for a 
fum of money. The eldeft fon died without iffue, 
and the fecond fon brought a bill to fet afide the 
mortgage. 

Lord Chancellor Cowper faid, this was pltunly a con- 
tingent remainder, being limited to the heirs of the 
body of A.t who could have no heir during his life, 
for nemo eft hares Dhentis i and it was as plain, that 
the feoffment did, at law, deftroy the contingent re- 
mainder, in regard the truftees who had the free- 
hold, joined. But it might be a queftion, whether 
this was a breach of truft in the truftees. It was true, 
if the eldeft fon joined in a feoffment, where the re- 
mainder in tail was limited to the eldeft ion, it pre- 
vented any breach of truft in the truftees : but here, 
the limitation being to the heirs of the body of A., 

C c 3 who 
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Vrho could not have an heir of his body during his own 
life, therefore, the joining of the eldeft. fon was not, 
in this cafe, fo material: and yet it feemed hard, 
when the heir apparent joined in a cafe where it would 
be no breach of truft, if the limitation were to the 
eldell fon, that it ihould be a breach of truft, in re- 
fpe£t to the limitation to the heir. But the truftees 
appointed to preferve the contingent remainders, ought 
not to join in deftroying thofe remainders, which would 
be adUng the reverfe of their trull. 

His- Lordftiip was, however, of opinion, that the 
fecond fon, though he had furvived the eldeft, had no 
right to bring a bill in his father’s life-time ; for he 
neither was, nor pollibly ever would be, the heir of 
his father, unlefs he furvived his father, which was 
uncertain. 

§ II. There are alfo, inftances, of a court of equity 
exercifing a diferetionary power of directing truftees 
for preferving contingent remainders, to join with the 
tenant for life, or his firft fon, in barring the fubfe- 
quent contingent limitations. But this has only hap- 
pened under peculiar circumftances, either of preffure 
to difeharge incumbrances prior to tlie fettlement, or 
in favor of creditors, where the fettlement was volun- 
tary, or for the advantage of the perfons who were the 
firft objedls of the fettlement, as to enable the eldeft 
fon to make a fettlement upon an advantageous mar* 
riage. 


S 12. The 
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§ 12. '“rhe defendant, i?/VA^rrf made a mort- Platt v. 

gage of the lands in queftion for the terra of looo 2*VCTn!303, 
years to fecure looo /., and alfo confefled a judgment 
for 1 50 /., and afterwards, upon his marriage, fettled 
the fame lands to the ufe of himfelf for life, remainder 
to truftees to preferve contingent remainders, remain* 
der to his wife for life, remainder to his firft and other 
fons in tail, remainder to his own right heirs. There 
being no iffue of the marriage. Spring articled to fell 
the lands to the plaintiff, who brought his bill, fetting 
out thefe fads, and that the truftees refufed to join, and 
the mortgagee threatened to enter ; and prayed a fpecific 
execution of the agreement, and that the truftees might 
join in conveyances. SpHgg and his wife, by their an- 
fwer, fet out the fettleraent ; that they had been mar- 
ried fix years, and had no iffue j confeffed the contrad: 
with the plaintiff, and were willing to perform it. The 
truftees fet out the marriage fettlement, and were wil- 
ling to do what the court fhould dired, being indem- 
nified. 

For the plaintiff, it was infifted, that the fettlement 
being only of an equity of redemption, the mortgagee 
was not bound thereby, but might enter and foreclofe, 
which would bind, though there Ihould be iffue after- 
wards born : and the hufband and wife not being able 
to redeem, a fale was abfolutely neceffary, otherwife the 
benefit of redemption would be loft, as well to the 
hufband and wife, as to the iffue, in cafe there Ihould 
be any, 


Cc 3 
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The Mafter of the Rolls decreed the truftees to join, 
and to be indemnified, the fettlement being only of an 
equity of redemption, the wife being in court and ex< 
amincd whether fhe freely confented thereto or not. 

Fruvinv. § * 3 * by marriage fettlement, was tenant for 

1 Ab. Eq* 99 years, if he fliould fo long live, remainder to truf- 

386- tees and their heirs during his life, to fupport contin- 

gent reniainders, remainder to his firft and other fons 
in tail male, remainder to truftees for 500 years in truft 
to raife portions for daughters, if there wxre no iflue 
male. J. S. had iffue a fon, who b'ung of age and 
about to marry, he and his father brought a bill to 
have the truftees to join in making an eftate, in order 
to fuffer a common recovery, that he might be enabled 
to make a fettlement on his marriage. And it was 
urged, that the truftees were only truftees for the fon, 
and ought to execute eftates as he Ihould direfi:, he 
having the inheritance in him ; and that the end of 
the truft was, to hinder the father from defeating the 
fon of the eftate. On the other fide, it was faid, that 
thefe truftees were not only truftees for the eldeft fon, 
but were defigned as a guard for the whole fettlement j 
that the mother being living, there might be other 
children, and, for the truftees to join, would be a 
breach of truft. 

There being a daughter in this cafe. Lord Harcourt 
direfted that, upon giving fecurity for the daughter's 
portion, the truftees ihould join in the recovery. 


§ 14. A perfon 
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§ 14. Aperfon, after marriage, made a voluntary Baffettr. 
fettlement of his lands to himfelf for life, remainder to ^ pf 
trullees to fupport contingent remainders, remainder 358- 
to his Hrll and other fons in tail fuccelHvely, remainder 
to himfelf in fee ; and, contrafting debts^ he afterwards 
made a conveyance of his eftate to other truftees for 
payment of thofe debts. 

The creditors brought their bill, and inteY alia in- 
lifted, that the truftees for preferving contingent re- 
mainders Ihould join in the fale to deftroy the contin- 
gent remainders : and this came on by confent before 
Sir ’Jofeph Jekyll, who took time to confider of it, al- 
ledging, that though, in the cafe of Sir Thomas Tippen, Ante, f, 9. 
where truftees had joined in cutting off remainders 
Created by a voluntary fettlement, the court, on a bill 
brought by a remote relation, had refufed to punilh 
them, as diftinguilhing between a voluntary fettlement, 
and one made on a valuable conftderation ; yet he had 
not known a precedent where the court ever decreed 
the truftees to join in deftroying the contingent remain- 
ders, this being the reverfe of the purpofe for which 
they were at firft inftituted. 

§ 15. Upon the marriage of the plaintiff Mr. winnlngton 
ningtonf who was eldeft fon of Sir Francis Winning- 
tony the family eftate was fettled upon the plaintiff 536. 
for 99 years, if he Ihould fo long live, remainder to 
truftees during his life, remainder to the firft and other 
fons of that marriage in tail male, remainder to the 
firft and other fons of any other marriage, remainder 
over. 


C c 4 
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Mr. Winnington had by his lady, (who was then 
dead), one fon, who was come of age, and was in 
treaty for a marriage, and the furviving truftee for 
preferving contingent remainders being dead, leaving 
an infant heir, the father and fon brought a bill againft 
the infant heir, that he might join in making a tenant 
to the pracipCi in order to a common recovery for 
making a fettlement upon the fon’s marriage. 

On the hearing, the Lord Chancellor declared, that 
the truftee being appointed to preferve contingent re- 
mainders, and here being a vefted remainder in tail, if 
this were for the good of the family, he did not fee but 
fuch truftee might lawfully join. But his Lordlhip rcr 
ferred it to the Mafter to ft^te, whether this was for 
the good of the family. 

The Mafter reported, that the fon was in treaty for 
the marriage above mentioned ; that it was a beneficial 
marriage for the family ; and that it was neceffary a 
new fettlement fhould be made of the eftate, which 
pould not be done without a recovery. 

Lord Chancellor Parker faid, it might be greatly 
mifehievous to a family if fuch a truftee fhould ftand 
out, and not join with the father and fon, in cutting 
off the old fettlement and making a new one. This 
was plainly for the benefit of the family, for, by the 
intended fettlement, the fon was to be but tenant for 
life, inftead of tenant in tail ; fo that it was a means of 
preferving the eftate longer in the family. Alfo, the 

. wife 
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wife of Mt^ Winnington the father being dead, there 
was an end of the contingent remsunders by that mar- 
riage ; and as to any remainders by another marriage, 
no remainder not in effe ought to be fo much regarded 
as the remainder in tail, which was actually veiled in 
Mr. Winnington the fon. 

His Lordlhip diredted that the trullee Ihould join 
with the father and fon, in order to make a new fettle- 
ment, and that the Mailer Ihould direft a proper con- 
veyance, in which the trullee Ihould join. 

§ i| 5 . But however the Court of Chancery may 
judge it proper to djred trullees to concur in deftroy- 
ing contingent remainders, under circumdances like 
thofe in the above-mentioned cafes, it has repeatedly 
denied the fame interpofition, in cafes where fuch in- 
gredients were wanting, 

§ 17. By a marriage fettlement, lapds were fettled 
on the hulband and wife for life, remainder to trullees 
to preferve contingent remainders, remainder to their 
firll and every other fon in tail male. And the hulband 
and wife having been married twelve years, and having 
no ilTue, and having contracted debts, they brought a 
bill, praying that they might be .enabled to fell part of 
the lands for payment of the debts j and the trullee 
confented, provided he might be indemniiied. And 
though it was urged that there were precedents of like 
cafes, yet the Lord Chancellor refufed to make .any 
fuch decree j faying, he had known people married 

near 
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near fvi^ty yean without ilTue, and after had 
children. 


Townfend v. 
Lawton, 
a P. Wms. 
379 - 


S 18. By a fettlement on the marriage of the de- 
fendant John Lawton fenior, lands were limited to hil 
ufe for 99 years, if he Ihould fo long live, remainder 
to the defendant Montague and other truftees, (of 
which Montague was the furvivor), for the life of John 
Lawton fenior, to preferve contingent remainders ; re- 
mainder to his wife for life, remainder to the firft 
and other fons of the marriage in tail male, remain- 
der over. 


The vwfe was dead, and the defendants Edward and 
John Lawton were the only ilTue of the marriage j and 
the defendant John Lawton the father having mort- 
gaged the premifes to the plaintiflF, and Edward Lawton 
the fon being come of age, the father and fon entered 
into articles with the plaintiff, and thereby covenanted 
that they would fuffer a recovery, and procure Mr. 
Montague the furviving truftee to join therein. But 
Mr. Montague refufing, the plaintiff brought his bill to 
compel a fpecific performance of the covenant, and 
that Mr. Montague might join in fuffering the r&i 
covery. 

Lord Chancellor King afked if the younger brother 
would confent that the truflee fhould join i and being 
told that he would not, his Lordfhip faid, then he 
would not decree the truftee to join, for that he would 
not take away any man’s right. 


It 
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It was iniifted, that the fame was done in (he cafe of 
Winnington v. Foley; to which his Lordflup faid, he Ante, f. 15, 
would alfo do fo, were the like cafe to come before 
him : in that cafe the truflee was decreed to join, in 
order to preferve the cftate in the family ; but in the 
principal cafe they would have the fame done, with a 
view only to alien. 

The bill was difmifled. 

§ 19. A bill was brought to compel truftees to SymanceT. 
join in a fale, which would deftroy the contingent re- 
mainders, and likewife the ufes made before marriage. 

The limitations were to the hulbihid for 99 years, if 
he fo long lived, remainder to the wife for her life, 
remainder to truftees to preferve contingent remain- 
ders, rjjmainder to the heirs begotten on the body of 
the wife, remainder to the heirs of the hulband ; and 
the 'fuft declaration under it was, that it was the in- 
tention of the fettlement to make a provifion for the 
children of the marriage. 

Lord Hardivicke faid, there were many cafes in 
which the court would compel the truftees to join in 
fuch a conveyance as would deftroy contingent remain- 
ders ; but then it mult be in fome meafure to anfwer 
the ufes originally intended by the fettlement ; and had 
been ufually done in the cafe of old fettlements only. Ante, 1 15. 
as in Winnington v. Foley, But he believeJi there was 
no inftance where they had compelled fuch truftees to 
join with the father, termor for 99 years, and the fon 
to fell the eftate. 


5 20. Sir 
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Woodhoufe § 20. Sir John Hojkins devifed his real eftate to his 
Forreft^MS. fo® Bennet Hojkins for 99 years, if he Ihould fo 

sAtk, 22. long live, remainder to truftees during the life of 
Bennet to preferve contingent remainders, remainder 
to the firft and other fons of Bennet in tail male ; re- 
mainder to the teftator’s fecond fon Hungerford Hofliins 
for 99 years, if he Ihould fo long live, remainder to 
truftees during the life of Hungerford to preferve con- 
tingent remainders, remainder to his firft and other 
fons in tail male, with like remainder to his younger 
fons John^ George, and Thomas, remainder to his own 
right heirs. And the teftator empowered his fons to 
revoke the ufes limited by his will, and to appoint new 
ufes, provided they limited the fame to their fons for 
99 years, and in ftrid fettlement, with feveral other 
powers and diredions for the effeduating his intention 
of preferving the eftate in his fapiily, 

Bennet Hojkins died without ifilie, and the defendant 
Sir Hungerford Hojkins coming into poffeffion of the 
eftate, had iffjie an only fon Chandos Hojkins, who had 
attained his age of 21, and borrowing feveral fums of 
money from the plaintifis, for which he and his fon 
became bound. Soon after the fon’s being thus bound 
for his father, articles were entered into between Sir 
Hungerford and Chandos Hojkins on the one part, and 
the plaintiffs on the other, whereby after reciting the 
debts, and that Chandos was bound for the payment 
of them as furety for his ftither j Sir Hungerford and 
Chandos covenanted with the plaintiffs to convey the 
eftate in queftion to them and their heirs, upon truft 

to 
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to fell the fame, and apply the money to the payment of 
their debts, and to pay the furplus thereof to Sir Hun- 
gerford. 

The bill was brought againll Sir Hungerford and 
Chandos for a fpecific performance of the articles, and 
likewife againft the heir of the furviving truftee for 
preferving contingent remainders, that he Ihonld join 
in a conveyance for making a tenant to the pracipe, 
in order to the fuffering a recovery ; and alfo to have 
the power of revocation declared void as to all the re- 
mainder-men under the will of Sir yohn Hojkins. 

Lord Hardwicke ^ — “ Had this cafe depended upon 
the power of revocation, I fhould not have determined 
it without the afliftance of the Judges ; but the pre- 
vious point is, whether the court will compel the truf- 
tees to join in enabling the father and fon to fuSer a 
recovery. Indeed, thus much ufe may be made of the 
power of revocation, that it plainly ihews Sir yohn 
Hojkins intended to make as ftrift a fettlement as he 
could, and to preferve the eftate in his name and blood 
as long as he was able ; and where claufes of this na- 
ture tending to perpetuities have been inferted in deeds 
or wills, it has been a prevailing motive with the court 
to fupply defefts in other parts of the deeds or wills, 
and to make as ilri^ a fettlement as polTible, as was 
done by Lord Covoper in Lord Stamford v. John Hobart's 
cafe upon Serjeant Maynard's will, where truftees for 
contingent remainders were inferted by the court. 

“ It has been admitted in the prefent cafe, that 
there is no precedent for fuch a decree as is prayed by 

the 
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the bill ; and I do not think the prefent cafe fuch as 
will warrant me in making one. Truftees of this kind 
have often been called honorary truftees, i. e. that fuch 
a truft is repofcd in them as they may exercifc at dif- 
cretion ; and that therefore the ctourt ought not to con- 
fider them as guilty of a breach of a truft for fuch 
exercife of their difcretion } but fince the cafe of Manfel 
V. Manfel, where it was determined to be a breach of 
truft, and to afted: a purchafer with notice, that notion 
has been laid afide. I will not fay that the court would 
decree the truftees’ joining in fuch a cafe as the prefent 
to make a tenant to the pracipe a breach of truft in 
them, that being a quite different queftion. 

“ It has been faid, that this kind of fettlement, 
where the father is made but tenant for years, is very 
inconvenient, and tends to perpetuides ; but I do not 
know that this do£frine has been ever laid down by the 
court. To fome public purpofes thefe Settlements may 
be inconvenient ; however, they were formerly very 
common, and no objefdon made to the propriety of 
them. Now, what was the reafon of fuch a limitation ? 
Moft certainly to preferve the eftate longer from alien* 
adon than if the fether was made tenant for life ; 
becaufe, in this laft cafe, the father and fon might pafs 
by the truftees, and fuffer a recovery without them, 
and therc^re the eftate was limited for years to pre- 
vent that confequence ; and alfo, for that the fon being 
greatly under the father’s power for his maintenance, 
the father might diftrefs, and force him to join in felling 
the eftate, where the freehold is in the father j whereas, 
by veiling the freehold in truftees, that confequence 
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is likewife avoided. Now, the occafion for fuffering a 
recovery in the prefent cafe is confiderablc -It is not 
for the making any marriage fettlement, nor upon ac- 
count of any particular misfortune in the family, nor 
for payment of the fon’s debts, but for payment of 
the father’s, the fon being only a furety for the fether, 
and entering into bonds but juft before the making of 
the articles ; and it is very probable the eftate was fet- 
tled in this manner by Sir John Hojkinsy to guard 
againft the very event of the fon’s being drawn into a 
fale of the eftate for payment of the father’s debts. It 
has been faid, that the fon, as tenant in tail, is owner 
of the eftate, and that it is not necelTary to make the 
fubfequent remainder-man party to bills relating to his 
eftate. But where a man is only tenant in tail in re- 
mainder, and has not the freehold in him, I do not 
think he is to be confldered as owner ; and, in all cafes, 
the owner of the freehold muft be before the court. 

The precedents of decreeing truftees to join in fuSer- 
ing recoveries, are not many, and have not gone fo far 
as the prefent cafe. In that of Mr. Winningtom, the Ante, f. 15. 
end was the making a marriage fettlement, which wras 
carrying on the donor’s intention, and not to put the 
eftate out of the family. It was objeAed, that the 
truftees’ joining with the father, would be no breach of 
truft in them, and that the court would not decree 
them to make fatisfa&ion, nor afiefi; a purchafer with 
the truft ; and that therefore what is prayed by the 
plaintiff’s bill Ihould be decreed. But there is a 
medium between the two propofitfons ; for the court 
vdll not always decree a man to do what would not 
poftibly be a breach of truft in him, if he did it. The 

reafons 
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reafons and motives of a truftee’s joining would be con- 
lidered in determining, whether he was, or was not, 
guilty of a breach, of trull. But as the trull in quellion 
was moll probably created to prevent the father and 
fon from felling or difpoling of the ellate as foon as 
he came of age, the decreeing the trullees to join in 
fuffering a recovery, would be decreeing them to a£l 
diredly contrary to their trull.” 

The bill was difinifled. 


Barnard v. 
Large, 

2 P. Wms. 
674. note. 
Amb. 774. 


§ 21. Francis Barnard devifed freehold and copy- 
hold ellates to T. C. Barnard for 99 years, if he Ihould 
fo long live, remainder to the defendant Large, dur- 
ing the life of T. C. Barnard, in trull to preferve con- 
tingent remainders, remainder to the firfl and other 
fons of T. C. Barnard in tail male, remainder to J. 
Wall in fee. T. C. Barnard had ilTue only one fon, 
who attained 21 years of age; and the father and fon 
now filed a bill againll Large the trullee, and Wall the 
remainder-man, ftating, that they were defirous of 
fuffering a recovery, and limiting the ellate, fo as to pre- 
ferve the contingent remainders to the fecond and other 
fons of T. C. Barnard, and praying that Large the 
trullee might be decreed to join in making a tenant to 
the pracipe for that purpofe, fubmitting to declare the 
ufes of the recovery to the fecond and other fons of 
T. C. Barnard, by way of contingent remainders, as 
limited by the will, and to limit an eftate to a trullee 
for the purpofe of fupporting and preferving thofe 
contingent remainders. 


His 
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His Honor obferved, that, with refpea to remain- 
ders to remote relations in fettlements, where the per- 
fons to whom they were limited were ndt the immedi- 
ate objeSs of the parties, or where they (land in op- 
poHtion to the firft tenant in tail, defiring a reafonable 
benefit confiftent with the intentions of the creator of 
the limitations, their pretenfions have not been much 
confidered ; but, in the preient cafe, all took as volun- 
teers, and were all equally to be attended to. His 
Honor then confidered the feveral cafes cm this fubjeff, 
and faid, that from a view of them all, it feemed, that 
when the eldeft fon tenant in tail, is of age, and about 
to marry, and thereby continue, inftead of dejiroying, 
the purpofes of the fettlemcnt, and, in fome cafes where 
there has been particular diftrefs under particular cir- 
cumilances, which ought to have induced the truftee 
to join, the court has interfered ; otherwife, not ; that, 
in thd principal cafe, he was called upon to difturb the 
teftator’s difpofition merely for the fake of difturbing 
it, for which he faw no reafon ; and difmKTed the bill 
with colls. 

§ 22. It is obfervable, that, in the two lad cited 
'cafes, a diltin£lion was made between punifliing truf- 
tees for joining, in fome cafes to dcftroy contingent 
remainders, and the compelling them to join. This 
dilUndion feems to flow from the fuppofing any 
difcretion at all in the trullees ; becaufe there may be 
circumllances fufficient to juftify, though Ihort of an 
obligatory call for fuch an exercife of their difcretion. 

And Mr. Fearne obferves, that however this may be, 
it feems the lafeli way fof trullees, not to a^l, except 
V01..II. Dd in 
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in the cleareft cafes, without the direftion of the Court 
of Chancery : and recommends to their diferetion, the 
words of Lord Harcourt in Pye v. George^ “ that it 
would be a dangerous experiment for truftees, in 
** any cafe, to deftroy remainders, which they were 
“ appointed by the fettlement to preferve.” 

§ 23. Truftees to preferve contingent remainders are 
not only bound to preferve all the limitations created 
by the fettlement, but allb, to prote£t the inheritance, 
and to keep it as entire as pofiible ; and as the inheri- 
tance confifts of land, timber, mines, all thtfe are 
under the proteftion of the truftees ; and, in the exe- 
cution of this truft, they are entitled to every affiftance 
which a court of equity can afford them. And where 
there is a limitation to truftees to preferve contingent 
remainders, the Court of Chancery will not permit a 
tenant for years to join with the perfon entitled to in- 
heritance for the time being, to cut down timber on 
the eftate. This doflirine is laid dow'n by Lord Hard- 
uoicke in a cafe which has been lately publifhed from 
his Lordlhip’s written argument. 

§ 24. Richard Bovey Garth being tenant for 99 
years, if he Ihould fo long live, without impeachment 
of wafte, voluntary wafte excepted, with remainder to 
truftees during his life to preferve contingent remain- 
ders, remainder to his firft and otiicr fons in tail male, 
with the ultimate remainder to Sir John Hind Cotton in 
fee ; and, having no children, he entered into an agree- 
ment with Sir John Hind Cotton for cutting down part 
of the timber then ftanding on the eftate, the money 

to 
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to arife from fuch timber to be divided between Bovey 
and Sir y. H. Cotton. 

A quantity of timber was felled in confequence of 
this agreement, and Sir y. H. Cotton received a part of 
the money. 

Some years after, Bovey had a fon, who, after the 
death of his father, fuffered a recovery, and filed his 
bill againfl: Sir y. H. Cotton^ praying a fatisfaftion for 
fo much as he had received of the money which arofe 
from the fale of the timber. 

Lord Hardwicke — Upon this cafe, the general que- 
ftion is, whether the plaintiff is entitled to fatisfadion 
for fo much as Sir y, H. Cotton received out of the in- 
heritapce by the fall and fale of timber before the plain- 
tiff came in ejfe, and, confequently, before he had any 
eftate in him in the land, and whilft the remainder, 
which vefted in him afterwards, refted in mere contin- 
gency or poffibility. 

This had been admitted at the bar to be entirely a 
new queftion, upon which there was no precedent, and 
which had never been brought into judgment before : 
that the plaintiff could have no remedy at law, either 
in his own name, or in the names of the trullees to 
preferve contingent remainders ; but that the only pof- 
fible remedy was in a court of equity. T^is made it 
neceffary for the court to proceed with great delibera- 
tion before a decifion was^ made, which would be the 
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firft precedent after the invention of truftees to preferve 
contingent remainders. 

In order to determine whether the plaintiff was en- 
titled to relief, it would be neceffary to take feveral 
matters into confideration ; to lay down fome that 
were plain, and to clear and eftablifh others, that ap- 
peared more doubtful. 

Firft, That the ftripping this eftate of the timber 
was a wrongful aft, was clear from the nature of the 
limitations. The plaintiff’s father was only tenant for 
years, punifhable for wilful wafte, and had no prefent 
right to, or intereft in the timber, other than the mail 
and fhade, and neceffary botes. The defendant’s fa- 
ther had no prefent right to cut it down, but in his 
turn according to the order of limitation. It was true, 
the inheritance was veiled in him, fubjeft to open and let 
in the contingent remainder, when a fon fhould come 
in ejfe ; and, in that quality, the timber part of the in- 
heritance was vefted in him ; but be had no prefent 
right to take and ufe it. The truftees, who were feifed 
of the freehold, might have reftrained him by injunc- 
tion ; and the plaintiff’s father might have brought an 
aftion of trefpafs againfl him for his entry and tortious 
aft. Further, it was the duty of the plaintiff’s father 
fo to have done, not only in refpeft of the trefpafs upon 
himfelf, which he might have waived, but in refpeft of 
the privity which was in expeftancy between the tenant 
for yeartf and the contingent remainder-man, when he 
fhould come in eJfe ; for between the tmant for years 

and 
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and the leflbr, or the remainder-man of the inheritance, 
there was a privity : and before the itatute of quia 
emptores terrarurn^ a tenure arofe, and this made a te- 
nant for years a kind of fiduciary for the leflbr, or^the 
remainder-man, who flood in his place. As this z 6 t 
was wrongful, both in the plaintiflf’s father and Sir 
y. H. Cotton, fo this wrong was committed collufively 
between them ; and it was plain and felf-evident, that 
this wrongful collufive tranfadion had turned to the 
lofs and damage of the plaintiff. 

The next inquiry was, whether the plaintiff was en- 
titled to any remedy in Chancery upon the principles 
of equity. At law, it was admitted, he could have 
none. And it mufl be admitted further, that if the 
limitation to truflees to preferve contingent remainders 
had been out of the cafe, he would have had none in 
equity. Indeed, as the plaintiff’s father was only te- 
nant for years, if there had not been fuch a limitation 
to the truflees, all the contingent remainders would 
have been void, for want of an eflate of freehold to 
fupport them ; and Sir 'J. H. Cotton would have had 
the immediate freehold, as well as the inheritance in 
him, which would have given him a clear right. But 
if the plaintiff’s father had been tenant for life, and 
there had been no fuch limitation to the truflees, the 
plaintiff would even then have been entitled to no remedy, 
becaufe his whole ufe in the land, whilfl it remained in 
contingency, would have been in the power of the te- 
nant for life to bar, by fine, feoffment, or furrender 
to the remainder-man vetted : and there could have 
been no pretence for this’ court to interpofe, to preferve 
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or reftore to him part of that inheritance, the whole of 
which was in the power of the tenant for life ; there- 
fore, the ftrefs and foundation of the plaintiff’s equity 
depends entirely upon the eftate limited to the truftees 
to preferve contingent ufes, and the confequences from 
thence. And, in order to determine concerning the 
force and operation of this, in the prefent cafe, I will 
confider^ 

ift. What is the intention and ufe of creating limi- 
tations to truftees for preferving contingent remainders. 

ediy, What eftate fuch truftees take in point of law, 
and what adfions they may maintain at common law. 

3dly, What is the nature and extent of this truft in 
equity, and what remedy they may purfue in tins epurt. 

4thly, How far, and in what cafes, fuch truftees 
may be charged in equity for a breach of truft, or any 
other perfon be affeded by their a£ls, or laches, in 
breach of their truft. 

ill. The intention of limitation to truftees to pre- 
ferve contingent ufes, took its rife from the determina- 
tion of two great cafes, reported by Lord Coke in his 
ffrft volume; Chudleigh'% cafe, Hil, 31. £//z., and 
Archer* % csSe, Mich. though it was feveral 

years after thofe refolutions, before that light was ftruck 
out ; and it was not brought into pradlice amongft con- 
veyancers till the time of the ufurpation, when, pro- 
bably, the providing againft forfeitures, for what was 

then 
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then called treafon and delinquency, was an additional 
motive to it. 

Let us fee, then, what were the chafms and defefl-s 
which wanted to be filled up and remedied in confe- 
quence of thofe two judgments. 

The grand difpute in Chudleigl/s cafe was .concern- 
ing the power of feoffees to ufes, created fince the 
ftatute of 27 Hen. 8. c. 10., to deftroy contingent ufes 
by fine or feoffment, before the contingent ufe cane 
into being. 

In order to determine this, the Judges entered into 
very refined and fpeculative reafonings, fome of which 
(I fpeak it with reverence) are not very eafy to com- 
prehend. 

They all agreed, that where there is a conveyance 
to ufes, to the ufe of the father for life, remair.der to his 
firff and every other fon in tail, with remainders over ; 
in all thofe cafes, no eftate at all is lefi in the feoffees, 
but the whole eftate is divefted and drawn out of them 
by the ftatute of ufes. 

But then came the queftion reijjefting the contingent 
ufes to the fons not in ejfe. On the one fide, though 
they admitted there was no eftate left in the feoffees, 
yet they faid there was a fcintilla jtiris^ a power of entry 
to preferve the contingent ufes, if, by reafon of diffeifin, 
or difturbance of the eftate, there fhould be occafion : 
for, fay they, no ufe can be executed by the ftatute, 
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unkfs there be a perfcii feifed to the ufe, and alfo a 
cejiuique ufe. And if any difleifm or difturbance o£^ 
the eftate Ihould happen, the right to the ufe cannot 
be executed wiihin the ftatute ; theretcre, left thefe 
contingent ufes ftiould be deftroyed, and not executed, 
there muft, by conftruction of the ftatutc, be fuch a 
power of entry left in the feoffees and their heirs. 

This was the opinion of the greateft part of the 
Judges. 

Others of the Judges were of opinion, that there 
was not only no eftate left in the feoffees, but no power 
or right to enter, nor any thing to do with the land ; 
but that they were at firft only conduit pipes, and the 
eftate that was in them, was, by the ftatute, wholly 
transferred to ferve the ufes which were in ejfe, with a 
pregnancy and profpefl to the contingent remainders, 
if they fliould arife in due time. 

It muft be obferved, that one thing which weighed 
much with the majority of the Judges to be of opinion 
for leaving a right of entry in the feoffees to preferve 
the contingent ufes, was, their fear of perpetuities, and 
of having contingent eftates by way of ufe in perfons 
not in effhi if they fliould not be deftroyable_ by the 
■ feoffees ; for this doftrine, as it left it in the power of 
the feoffees to preferve the contingent ufes, fo it put i{ 
into their powder to deftroy them, if they pleafed. 

The reafon of which was, that, at that time, the law 
was not fettled that the deftruCfton of the particular eftat^ 

by 
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by the feoffment, or conveyance oi tht cejiui que ufe 
for life, before the contingent remainders became veiled, 
was a deftruftion of the contingent remainders ; but 
afterwards came Arciier'% cafe, in which cafe, this point 
was folemnly fettled, and they were relieved from their 
apprehenfions ; for though Archer's cafe is placed in 
the reports before Chudleigh's cafe, it was not deter* 
mined until feme years afterwards. 

The clearell fummary of the reafoning in thofe cafes, 
is Hated by Mr. Pollexfen,, in his argument of the cafe 
of Hales againll Rijley in Pollexfen, 385, from whence 
I have taken it. 

From this deduflion, you will fee what were the 
chafms and defeds to be fupplied. 

Here was, then, underftood to be a power in the 
general feoffees to ufes, either to preferve or deftroy 
thofe ufes ad libitum, and here was a power in the 
cpjiuique ufe for life to deftroy them. 

How were thofe defeds to be fupplied and filled 
up ? By veiling a limitation in certain truftees eo ne- 
mine, upon an exprefs trull to fupport them. But how 
to fupport them ? By preferving the whole inheritance 
to come entire to the cejiuique ufe in contingency, in 
like manner as truftees to ufes ought to do befine the 
ftatute of ufes, when they were but trulls to be exe- 
cuted in this court. And, as things then Hood, fuch 
truftees, having the whole legal ellate, might and ought 
tp preferve the entire inheritance, whether confilUng of 

th« 
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the lands, mines, or timber, for the benefit of all the 
cejlmque trufts in remainder, either vetted or con- 
tingent. 

Secondly, confider, in the next place, what fuch 
truftees take in point of law, and what aflions they 
may maintain , at common law. 

It hath formerly been attempted to be brought in 
quettion, whether, upon fuch a limitation to truttees, 
after a prior limitation for life, they took any ettate at 
all in the land, or only a right of entry on the forfeit- 
ure, or furrendcr of the firtt tenant for. life, by reafon 
that the limitation being only during his life, could 
not commence or take ette£t after his death. 

But this was foon fettled on the authority of ChoU 
mondeley\ cafe, 1 Coke, 5 a. where it is held, that if 
there is a leafe to A. for life, remainder to another 
during the life of A., this is a good remainder ; for, 
by poflibility, the remainder may take eifed in cafe a* 
tenant for life makes a feoffment in fee, or commits 
any other forfeiture ; and fo in the Book 41 £.3. 
Fitzh. Title Wajle, 83. ; and this is followed by the late 
cafe of Duncomb againtt Dtmcomb, HU. 7 Wm. 3. C. B. 
3 Lev. 437., which was one of the firtt cafes wherein 
. the operation of fuch limitation to truftees to prefen^o 
contingent ufes came into quettion. 

If this be fb, upon fuch a limitation, after a prior 
ettate for life, it holds much more ftrongly when limited 
after a prior eftate for years only, determinable on the 

life 
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life of tKe firft tenant; becaufe) in the lad: cafe, it 
comes the firft eftate of freehold to the truftees, as was 
rightly reafoned by Lord Chief Juftice Lee^ in the cafe Ante,ch. i. 
of Smth V. Dormer, and Parkhurji, 

It is plain, therefore, that thefe truftees had the im- 
mediate freehold in them, an eftate./«r aufre vie ; and 
at law they alone could maintain or defend any a£lion 
concerning the freehold. 

If a difleifin was committed, they muft bring the 
aflize, and they muft defend in all pracipes ; for the 
pofl'eflion of the tenant for years was, in law, their 
poffellion : for this reafon, they had in law an intereft 
in the timber ; not indeed to cut down or deftroy, but 
in refped of the enjoyment by their tenant for years, 
and of, the expeftancy of its coming into their a£lual 
poffeffion by the determination of his eftate, as part of 
their freehold. 

Notwithftanding all this, it is certain that they could 
maintain no adion of wafte : the reafon of which is, 
that the common law gave the prohibition of wafte 
only to an owner of the inheritance ; and the ftatute 
of Gloucejier gave the writ of wafle to the fame perfons. 

Blit in this refped, fuch truftees are in no other con- 
dition than all other remainder-men for life. 

Thirdly, confider, in the next place, what Is the 
nature and extent of their truft in equity, and what 
rmedies they may purfue in this court. 


And 
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And I hold it to be agreeable to natural jufticr, 
and in fupport of right to conftrue their truft in the 
mod liberal manner. In the cafe of Manfell againll 
Manfell, which muft be more particularly mentioned 
by and by, it was exprefsly laid down by Lord Ray- 
mend, as I took it from his own mouth : “ It is only 
“ pofitive law, that tenant for life may deftroy con- 
“ tingcnt remainders, and therefore it was a very con- 
fiderable invention to create thefe trufts to preferve 
them ; they are the creature of the court, and pro- 
** perly under its diredion and centrol.” 

The firft truft is declared to preferve the- contingent, 
eftates therein-after limited. How to preferve them ? 
To preferve the inheritance as entire as poflible, to go 
according to the fucceffion eftablilhed by the teftator, 
which inheritance confifts of the land, timbe’*, and 
mines, and cannot be preferved entire without preferv- 
ing all three. In many eftates, the timber is the mofl: 
valuable part, in more, the mines ; and the deftruftion 
of one, or the exhaufting of the other, might take 
away or be an alienation of the beft part of the in- 
heritance. 

But it hath been objefted, that this relates only to 
the prefervation of the legal eftate of the ufe, and not 
to the timber or mines, becaufe the eftate of the truftees 
cannot fupport any aftion of waftc. 

This might, in many inftances, be to preferve the 
(hell, without the kernel, and brings it to the queftion, 

what 
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what remedies they may, in virtue of this truft, purfue 
in this court. 

Thefe trufts are equally declared to make entries 
and bring adions, as the cafe fliall require. Here it is 
exprefsly to do all and every fuch lawful ad and ads 
by entry, or otherwife, as fliall be requifite for that 
purpofe and end. 

But whether the exprellion be the one or the other, 
it comes to the fame thing, and comprehends all re- 
medies both in law and equity. For the courfe of 
equity is a part of the conftitution of the law and 
judicial proceedings in this kingdom. 

Therefore, if after a forfeiture committed, and an 
entry made for that forfeiture, fuch truflees wanted 
any afliflance of a court of equity in fupport of their 
trull, and not to break in upon the right of the tenant 
for life, to receive the rents and profits, they might un- 
doubtedly, by force of this truft, have their remedy 
here. 

As they may do this, I am clearly of opinion, that 
they may bring a bill for an injundion to ftay wafte, 
although no precedent in point is produced for it. 

In the prefent cafe, they were remainder-men pur 
autre vie, and immediate owners of the freehold in la,w. 
In the cafe of Dayrell againft Champneys, i Ab. of Cafes 
490. a remainder-man for life was admitted 

to 
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to maintain fuch a bili, without making the owner of 
the inheritance a party ; and although it was obferved 
upon that cafe by Mr. Clarke that it appears by the 
ftate of it in the book, that the plaintiff had the firfl: 
remainder in tail vefled, yet that doth not appear by 
the recitals of this decretal order ; and if it had, the 
objection could not have been made. 

If the truflees could do this as remainder-men of 
the legal eftate pur autre vie^ furely their truft, which 
afieds their confcience, and, according to Lord Ray- 
mnd\ opinion, makes them creatures of this court, 
would not make their cafe the weaker here. 

But the books go further, and fay, a bill may be 
brought for an injundion to (lay wafle, on behalf of 
an infant en ventre fa mere. And fo is Mufyrave 
againft P^rry, ^Vem.'jxo. which is liable to much 
more difficulty ; for that mud be as amicus curias on 
the unborn child’s behalf. 

I therefore hold mod clearly, that the trudees might 
have brought fuch a bill, and obtained an injundion 
to day this wade, both agtdnd the plaintiff’s dither, 
and the late Sir John Hind Cotton. 

Purfue this then into its neceffary confequences. 

Suppofe, after fuch an injundion granted, the timber 
had been felled. This had been a contempt of the court, 
and the contemnor mud havi; dood committed. 


Then 
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Then arifes the queftion which Mr. Solicitor Generali^ 
very properly put in his argument : — On what terms 
fhould they be difcharged ? This court could not have 
fined them ; therefore, certainly, only on the terms of 
making fatisfa£tion. That farisfe&ion could not have 
been by fetting up the trees again, and therefore it mull 
have been by paying the value. Who mull have had 
that value ? Not the tenant for years, for he. had no 
pretence to it nor the remote remainder-man in fee, 
for he had no right to take it ; and this would have 
been to reward them both for their contempt and col- 
lufion. The confequence is, it mult have been laid 
up and fecured to attend the contingent ufes : without 
this, juftice could not have been done. 

Fourthly, It comes next to be confidered, how far 

and in what cafes fuch truftees may be charged in 
» 

equity with a breach of trull, or any other perfon may 
be afteded by their afl:, or laches, in breach of trull. 

Notwithftanding the faying of Mr. Pollexfen, argu- 
endo at the bar, {Poll, 2 50.) “ that truftees to preferve 
“ contingent remainders were never punilhed in equity 
“ when they broke their trull,” (which, by the way, is 
a kind of contradidlion in terms), that is now ex- 
ploded, and fettled to the fatisfaflion of mankind to 
be otherwife. 

It was firft broken in upon by Lord Harcourt, in the 
cafe of Pye and Gorges^ Mich. 1710, where he declared. 


* Afterwards l!ord MansJieldQ,, J. 
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that “ when fuch truftees were appointed, whether' by 
** marriage fettlement or will, and they, before the 
birth of a fon, joined in a conveyance to deftroy the 
contingent remainders, this was a plain breach of 
truft, and the perfons taking under fuch a convey- 
“ ance, if voluntary, or having notice, Ihould be liable 
** to the fame^ trufts j*’ and he faid, if there was no 
precedent in the cafe, he would make one. 


> Eq. Caf. 
At>r. 385. 
Gilb. £q. 
Rep. 34. 


1 P. Wmi. 
678. 

a £q. Ca. 
Abr. 747. 


Then came Tipping againft Pigot in Mich. 1711, 
before the fame Lord Chancellor, and he adhered to 
the fame dodrine, and faid, it would be dangerous for 
fuch truftees themfelves to make the experiment. Thus 
it flood, till the great cafe of Manfdl againft Manfelly 
which was firft decreed by Sir "Jofeph Jekyll, at the 
Rolls, in January 1731, and afterwards by Lord Kingy 
aflifted by Lord Raymond, and Lord Chief Baron Rey» 
noldsj 1 2th December 1732. 


Here it was firfl folemnly fettled, by the concurrent 
opinion of all thofe great men, that the truftees them- 
felves fhall be liable, in equity, to make fatisfa£lion for 
fuch a breach of truft, and alfo, that a voluntary alienee, 
or a purchafer for a valuable conftderation, with notice 
of the truft, fhall be decreed in equity to reftore the 
eftate ; and, in that cafe, it was decreed accordingly. 

Thus it Hands determined, that for a breach of truft 
in aliening the inheritance, the truftees are liable, and 
other perfons are affefted by their a£t done in breach 
of this truft. 
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* On this I build. Suppofe thefe truftees had con- 
fented to the felling and fale of the timber ; had joined 
with Mr. Garth and Sir ‘John Hind Cotton in the arti- 
cles, and exprefsly covenanted, that they would bring 
no bill for an injundion ; would the truftees, in that 
cafe, have been liable ? Clearly fo j for it was agree* 
ing to alien part of the inheritance ; and it plainly fob 
lows from the principle on which the court founded 
itfelf in Manfell againft Manjell : Lord Raymond faid, 
“ It was ftrange, in natural reafon, to fay, that where 
“ a man hath created a truft to preferve his eftate, the 
truftees may break that truftj and give away the 
“ eftate with impunity ; and that there wanted no par- 
“ ticular precedent for it, becaufe it is founded on all 
the general rules of truft.’* 

If the truftees had joined in the articles thus to break 
their truft, would Mr. Garth the father, or the late Sir 
John Hind Cotton, have been afiefted by this exprefs 
a£I, done in breach of their truft? This, to me, is 
alfo as clear ; for then they would have had notice of 
this breach of truft, and have reaped the benefits of it, 
which is exprefsly within the rule of Man/ell againft 
Manfell. And here I cannot help repeating fome re- 
markable words of Lord King, who w'as not difpofed to 
amplify the jurifdiftion of this court. “ If it is,” faid 
his Lordlhip, “ a breach of truft, and the truftees 
** convey the eftate over, a court of equity is not to 
fit ftill and let others profit by the fpoii.” 

. This.pofition is very appofite to the prefent cafe ; all 
the difference is, that here* is no pefitive ad of the truf- 
Voi. II. E e tees, 
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tecs, but only a laches, or neglefl: in not performing 
their truft, and bringing a bill for an injundion to ftop 
4 his walle. 

This may excufe the trullees, if they had no notice 
of the fcheme, or attempt to ftrip the ellate of the 
timber j but how will it excufe the others, who, as 
Lord King expreflcd it, have profited by the fpoil? 
By no means. 

In all cafes of alienations, the alienees are not affefted 
merely by the aft of the truftees, but by notice of the 
trull ; and here all parties had aftual notice of the will, 
claim under it, and have exprefsly recited it in their 
articles ; therefore, in this cafe, the aftual notice of the 
trull operates to make the laches of the truftees alTcft 
them, as much as their exprefs aft would have done 
in the other ; and it would be llrange to fay, that 
the plaintiff’s and defendant’s father would have been 
liable for the timber, if the truftees had concurred in 
the deftruftion and fale of it ; but lhall be in a better 
condition, becaufe they did not. What is the juftice 
that refults from hence, but reftitution ? Juft as in 
the cafe of an alienation with notice, the juftice would 
have been a reconveyance. Indeed, it plainly follows 
by analogy, from thence. 

Suppofe an ellate, with valuable mines in it unopen- 
ed, fettled in this manner, and the truftees to preferve 
contingent remainders had joined in an alienation with 
notice : afterwards, fuch a purchafer with notice opens 
the mines, and exhaufts them, putting a great fum of 
2 money 
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money into his pocket : then a fon is born, who is te- 
nant in tail ; the tenant for life dies, and the fon brings 
a bill for a reconveyance j if, according to the autho- 
rity of Manfell againft Manfell, the court had decreed 
a reconveyance, would the juftice have been complete, 
without decreeing fatisfadion for fo much of the inhe- 
ritance as was carried off, by exhaufting the mines ? 
Clearly not. It would be a neceffary unavoidable con- 
fequence of equity, that fatisfa£bon muff be made to 
the owner of the inheritance. And yet this is liable to 
the fame objeftions as have been made in the prefent cafe 
at the bar. It was done at a time when the contingent 
remainder-man had neither jus in re nor jus ad rem^ be- 
fore he was in rerum natura ; and no wrong can be 
done to a perfon non-exiftent. But thefe are colour- 
able objeftions only : for, if equity ought to wait, and 
expect the veiling of the eftate for his benefit, and re- 
flore him that eftate, it ought to do it completely. 

I have chofen to go through the general reafoning, 
(which hath, upon the matureft confideration, con- 
vinced me, that the plaintiff ought to be relieved in 
this court), before I ftate the objeflions made on the 
part of the defendant, the rather, becaufe the cleareft 
anfwer to thefe objections will arife from the right ap- 
plication of that reafoning. 

Firft objection. — That the interpofitlon and allow- 
ance of truftees to preferve contingent remainders, was 
not intended, nor has been fuffercd, to alter the legal 
rights of the tenants for life, and the firft jremainder- 

B e 2 roan 
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riian of the inheritance veiled, eithe# in refpe£l of the 
timber, or other property of, or powers over, the 
eftate. 

Ahfwer. — ^This objeSion aflumes too much ; for I 
have already proved, and it is demonftrable, that the 
very intention of intcrpoling this new invented limita- 
tion, was to alter and abridge the legal rights, both of 
the tenant for life and the firft reniainder-man veiled ; to 
abridge the legal right of the former to defeat and dcftroy 
the contingent ufe of the inheritance, whilll it remains 
contingent and eventual ; to abridge the legal right of 
the latter to deftroy it, by accepting a furrender of the 
e/late for life ; all which are as much legal powers, as 
the cutting down of timber, or the opening or digging 
of mines. 

I admit the inllance which was put, that if (where 
there is tenant for life, or for years, fubjefl to wafte) 
timber is blown down by accident, or cut down by the 
tort of a llranger, or of the tenant for life alone, the 
owner of the firft remainder of inheritance vefted, lhall 
have the benefit of it j fo was the cafe of the timber 
blown down on the late Duke of Newcq/l/e's eftate, 
and the cafe of Whitfield againft Bewit, 2 P. Wms. 240 : 
but the afeertaining of the ground of thefe refolutions, 
is fufficient to diftinguilh them from the prefent cafe. 

The common law doth not, nor can confider con- 
tingent ufes, as having exiftence till they hap- 
pen j therefore, according to Lewis Bowles’s cafe, 

I t Co, 
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u Co. 79. TssA d^dall Udall, Alleyn 81. an 

eflate in contingency is as no eftate, till the contingency 
happens. And M^'hen the trees are fevered, the pro- 
perty muft veft immediately in fomebody, and that 
can only be in the firft remainder-man of inheritance 
vefted ; and, on the foundation of that property, he 
may maintain trover for them. 

This is his right at lavsr ; and there is, in the cafes 
put of trees fallen by accident, or merely by the wrong- 
ful aft of a ftrangcr, or of the tenant for life, no ground 
of equity to take it from him. 

But here comes in the force and operation of the 
collulion in this cafe. This deftruftion being made 
by contrivance and collufion with the remainder-man, 
and affefting his confcience, obliges this court to pur- 
fue its known maxims, in laying hold of it, either by 
reftraining the act before it be completed, or decreeing 
fadsfaftion for it afterwards. For in all cafes where a 
legal right is acquired, or exercifed by fraud or collu- 
lion, contrary to confcience, it is the office of this 
court to enjoin it, or decree a compenfation. 

Second objection. — That the relief fought by the 
bill, is contrary to all the rules of law, which allows no 
remedy for wafte to any perfon, who hath not an im- 
mediate rcverfion or remainder of inheritance veftqd at 
tbe time of the wafte committed. 

Anfwer. — ^This is true in general, though it admits 
cf fome exceptions, eveir at common law. But if it 

E. e 3 W€r« 
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W’ere true at commonlaw, in the latitude with which 
it was laid down, it would not govern this cafe,' which 
depends upon principles of equity, arifing from the 
collufion and covin between the tenant for years and 
the remote remainder-man ; which is an eftabliflied 
ground of relief in this court, even beyond, and fomef 
times contrary to, the rules of law. 

However, as I always incline to adhere, as near as 
juftice will admit, to the rule equitas fequitur Icgcm^ I 
will endeavour to fhew how far the opinion I have 
given, coincides with, and is fupported by, the reafon 
of fome cafes concerning wafte. 

It is clear, that when there is tenant for life with 
remainder for life, remainder over in fee or tail, and 
tenant for life commits wafte, the remainder-man in fee, 
or in tail, can have no adtion of wafte. The reafon 
is, becaufe the plaintiff in the aftion muft recover the 
place wafted, and that would be an injuftice to the re- 
mainder for life, which is not forfeited ; and if it ftiould 
be recovered by the owner of the inheritance, (being 
under a limitation of the party), it would never go 
back again. 

But, notwithftanding that, he may have another 
aftion of trover for the trees, and therein recover fatif- 
fadlion for the wrong done to the inheritance ; nay, 
in cafe the remainder-man for life dies, living the re- 
mainder-man of the inheritance, he may then bring an 
adlion of wafte for the wafte done during the continu- 
smee of the remainder for life. 

Further^ 
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Further, if there be tenant fqr life, with an imme- 
diate remainder or reverfion in fee, and the remainder- 
man, or reverfioner in fee, grants ovsr his remainder 
or reverfion to .d. for the life of then the tenant 
for life commits wafte, and afterwards the grantor of 
the remainder or reverfion for life dies, this remainder- 
man or reveifioner in fee may maintain an aftion of 
wafte, though he had parted with his remainder or 
reverfion for that time by his own voluntary adt. 

All this appears by Paget’s cafe, ^ Co. y 6 b. and 
the cafe of Udall v Udall ; and I ftiall make a further 
ufe of it by and by. 

But fach is the abhorrence of the common law to 
wafte and deftruftion, that it hath extended its reme- 
dies, in fome fpecial cafes, beyond the ftrifl; principles 
on wliich they were originally founded ; and, there- 
fore, though it be requifite, in general, that the in- 
heritance ftiould be vefted in the plaintiff at the time of 
the wafte done, elfe he cannot lay it to his dilhcrifon, 
yet, if the eftate were out of him by wrong, and then 
came into him again, he (hall maintain the adion of 
wafte. Thus, if leffee for life make a feoffment in fee 
upon condition, the feoffee does wafte, and afterwards 
breaks the condition, and the' leffee for life enters for 
the breach, though the reverfioner had nothing in the 
reverfion at the time of the wafte done, yet, as it was 
out of him by tort, when it is revelled, he ftiall have 
this remedy. Co. Lit. 356 <r. 
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But there is another cafe at law, the reaf(^ of which 
feems to me to be more analogous to the prefent cafe ; 
as that of a biihop, aftpr the reftitution of temporali- 
ties to him and his fucceffors in right of his church. 
When he dies, during the vacancy, the right is in 
the king ; and when a pew biihop is inyelled in the 
temporalities, the fee is in him. Suppofe, then, a te- 
nant for life or for years, by demife of the predeceflbr, 
commits wafte during the vacancy, the fuccelTor lhalj 
have the aftion for this wafte, though he had nothing at 
all in the land at the time the wafte was done. Co. 
Lit. 356. Fiizherbert'% N. Br. 112. . 

I lhall be told, perhaps, that that is by particular 
ftatute, and, therefore, is no proof of the reafon of 
the common law, and that the ftatute of Mar lb. ch. 29. 
againft depredations upon the poffelfions of ecclefiafti- 
cal perfons, gave this remedy j and, for this, feme 
countenance may be drawn front what Fitzherbert fays 
in the place cited. 

But I beg leave to deny this to be law, and to hold, 
that that ftatute doth not include bilhops, or their pof. 
feffions ; and of this opinion is Lord Coket in his read- 
ing *on the ftatyte of Mar lb. 2 Inji. 151. His words 
are ; “ This aft extendeth only to abbots, priors, an 4 
“ other prelates that be religious and regular, and not 
“ to bilhops and other ecclefiaftkal perfons being fecu- 

lar ; for in the fecond claufe of this uSt hujufmodi 
*' religioforum is mentioned, for the diftinfUon between 
‘‘ religious and fccular j and the reafon of this diver- 
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*• ^ty is» that the abbots and priors, and other religi- 
f ‘ ous perfons, are dead peifons in law, and have ca-* 
f * parity to have lands and goods only for the ufe and 
“ benefit of the houfe, wd cannot make any tefta- 
f* ment j and, therefore, the: church or religious houfe 
“ is holden always one, in refpedl whereof the fuc- 
« ceeding abbot ihall have an ailize for dilTeifin done 
“ in the life-time of his predeceffor, and an a^on of 
“ wafte for wafte done in his predeceflbr's time j but 
fo Ihall not a biihop, dean, archdeacon, or the like, 
who are ecclefiaftical perfons fecular ; becaufe the 
** church, by their death, hath an alteration, and is 
not always one.” 

That the opinion of Lord Coke was, that the ariion 
|s not founded on the ftatute of Marik is clear by 
other cafes j for if bifhops were within the ftatute, 
then they, as well as abbots, might have an aftion of 
•^vafte, for wafte done, not in time of vacancy, but in 
their predeceflbr’s time, which, as to ecclefiaftical per- 
fons regular, is clearly within the ftatute ; but it 
hath been fettled, that they cannot, 39 Edw. 3. 15, 
2 Henry 4. 2. 2 Roll’s Abr. 8. 24 Pla. 3, 4, 5, 6, 7. 
From hence I infer, that this remedy was given not by 
particular ftatute, but by the policy of the law, which 
ivould not permit an eftate which it allovved to be cre- 
ated, and whilft it was in gremio legis, as it were, to be 
deftroyed or ftripped, without giving a remedy to pu- 
nifh it, though by an cxtenfxon of its common prin- 
pples. 
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But ftill I muft refort back to this, that if there was 
not fo much countenance from the reafon of fome cafes 
at the common law for this opinion, yet that would not 
govern this cafe, which depends on principles of 
equity; and equity hath always gone further to re- 
ftrain wafte and deftrudtion, than the common law 
hath done. 

Therefore, in the cafe already put, of an interme* 
diate remainder for life, though the law allows no 
aftion of wafte, this court fuftains a bill for an injunc- 
tion ; and this ab antiqiio, according to the cafe in 
Moore, 554. where Lord Ellefmerc fays, he had feen 
a precedent for it fo long ago as in the reign of Rich. 2., 
1 Roll's Abr. 377. I Vern. 23. and many cafes in 
praifrice. 

And although the tenant in tail, after pofGbility of 
iffue extinft, is at law difpunifliable for wafte, by rea- 
fon of the inheritance, which was once in him, yet 
Lord Chancellor Nottingham was clearly of opinion, 
to grant an injundtion to reftrain a tenant in tail from 
committing wafte in timber which grew for the orna- 
ment of a manfion-houfe, Abraham v. Bubb, 2 Vern. 
53. and 2 Shower 69. In the fame book, there is 
the like cafe before Sir ’John Trevor, M. R., 2 Free- 
man 278. and this hath been followed fince by feve- 
ral cafes of tenant for life without impeachment of 
wafte generally, who have attempted to pull down a 
manfton-houfe, or to cut down timber growing fpr 
ftielter, or ornament of the manfion-houfe. 


But 
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But this court hath gone ftill further ; and, in the 
cafe of Abraham v. Bubb, Lord Nottingham cites the 
cafe of a Lady Evelyn, where there was tenant for life, 
remainder to the firft fon for life, without impeach- 
ment of wafte, with remainders over, and the firft fon, 
by leave of the leflee of the tenant for life, came upon 
the land, and felled timber, which was not under the 
defcription of trees growing for Ihelter or ornament ; 
and this court granted an injunction againft him, 
though no action whatfoever could be maintained at 
law : and, upon the fame ground, I did the like in 
the cafe of t'leming againft the late bifliop of Carlijle, 
and others. There the bifliop was tenant for life, re- 
mainder to his eldeft fon for life, without impeachment 
of wafte, with remainder over in fee. The eldeft fon, 
by permiflion of the bifliop, entered, and began to cut 
down the timber ; and the reverfioner in fee brought 
a bill for an injunction, and I granted it, becaufe he was 
not to be allowed to exercife his power of doing wafte 
by anticipation, and before the eftate to which this 
privilege was annexed came into pofleffion. And this 
in reafon comes near to the cafe of ihe late Sir ’John 
Hind Cotton’^ bringing himfelf by collufion, into pof- 
feflion of tjie timber before bis tinie. 

The cafe of Robinfon againft Lytton went ftill further 
than the common law : that caufe was heard in this 
court the 1 2th of December 1 744 ; there was a devife 
to the defendant and his heirs, and if he Ihould die 
before his age of 41 years, leaving no iflue, then to the 
leftator’s firft, Ssfr. daughters in tail, remainder to the 
teftator’s own right heirS } but if the defendant ihould 

Uve 
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Ihre to attain the age of 2 f years, then the eftate flionld 
be fold, and the money to be applied for the benefit 
of the tcftator’s daughters. The defendant, being under 
the age of 2 1 years, began to commit wafte, and the 
daughters brought their bill in this cafe ; and though 
the defendant had the inheritance in him in point of 
law at the time, yet, by reafon of the contingent exe- 
cutory limitation, the court granted an injunction ; and 
at the hearing of the caufe, after its being fully argued, 
made that injunction perpetual. 

Third objection. — That fuppofe a bill might have 
been maintained by the truftees to fupport the contin- 
gent remainders to flay this wafte before it was com- 
mitted, yet it will not follow from thence that after 
that is over, i. bill may now be brought for an ac- 
count } and that the jurifdiClion of this court to decree 
an account of the value of the timber, is only incident 
and concomitant to the jurifdiCtion of granting an in- 
junction. 

Anfwer.— It is true, that the general run of the cafes 
is of bills for an injunction, becaufe that is a preven- 
tive fuit, and the moft remedial to the party ; but 
that aftbrds no conclufive argument that a bill for 
fuch an account cannot be m^ntained, , without pravi 
ing an injunction. 

In fupport of this notion, only one cafe was cited, 
3Atk.262. ytfus Colley againft Bloomer which was before me 
November 13, 1745. The leffee of the college had, 

. during his leafe, cut doum foihe trees, and taken away 

(pnift 
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fome ftones and materials off Ae premifes, and con- 
verted them to his own ufe. The term was expired, 
and a new leafe granted to a ftranger. The college 
brought their bill for an account and fatisfadion of 
the wafte. At the hearing of the caufe, I doubted 
(amongit other things) whether fuch a bill in equity was 
maintainable, without praying an injundion to ftay the 
wafte ; and it ftood over to another day, to produce 
precedents. None were produced ; and the bill was 
difmiffed without cofts : but the point was not abfo- 
lutely determined, nor was that the only ground of the 
difmiftlon ; but I was opinion, that at the utmoft it was 
in the diferetion of the court ; and if the college had 
a right, they might clearly bring an adion of trover at 
common law ; and it being a matter of fmall value, 1 
did not think fit to countenance fuch bills in this court, 
after the leafe expired. 

This is widely different from the prefent cafe, in all 
its circumftances, and particularly that it is admitted 
that the plaintiff here, though greatly damnified, can 
have no remedy at law, which is a fubftantial dif- 
ference. 

Fourth objedion. — ^But it was objeded further, that 
if fuch a bill for an account, not incident to an in- 
jundion, can be maintained, yet there is no precedent 
of decreeing the value of the timber to be fecured, and 
laid out in land, for the benefit of the contingent re- 
mainder-man ; and this could not be done even upon 
a bill by truftces to prderve contingent remainders 

before 
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before the waft.e completed ; and for this the cafe of 
Whitfield againft Bewick was relied on. 

Anfwer. — This objedion hath been already anfwered 
in the courfe of my argument, and to that I will refer 
without repeating it. The found diftinftion between 
this cafe and that of Whitfield and Bewick is- the col- 
lufion and covin between the tenant for years and the 
remote remainder-man in fee ; whereas, in that cafe, 
the remote remainder-man in fee was entirely innocent, 
and had done nothing contrary to confcience to come 
at his legal property in the timber when fevered ; but 
it was folely the tortious aft of the tenant for life ; and 
I think I have proved, that in fome cafes of deftruftion 
of contingent remainders, or alienations of part of the 
inheritance to the prejudice of the contingent remain- 
der-man, fuch an account and compenfation inuft be 
decreed in order to obtain adequate juftice. 

On this I rely for an anfwer to that objeftion. 

Fifth objeftion. — That the demand is made after a 
great length of time, and that ought to be allowed as 
a bar in this court. 

Anfwer. — But though there is length of time in the 
cafe, no ftatute of limitations ftands in the way, nor is 
there any laches to be imputed to the plaintiff. 

It is true the articles were entered into in 1714, arid 
the timber was felled foon after j but the plaintiff was 

not 
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not born till May 1724: his father lived till 1727, 
and he did not attain his age of 21 years till May 1745; 
and this bill was brought in May 1748, within three 
years after his coming of age. 

As to the inconvenience objefted to arife from this 
length of time, how is that inconvenience greater 
than the common law’s allowing an adlion of wafte to 
be brought by a remainder-man in fee, after the death 
of a mefne remainder-man for life, for wafte done in 
his life-time ? That life may have lafted forty, fifty, 
or fixty years afterwards ; and yet this the law allows. 
Befides, in this cafe, the plaintifF fubmits to accept the 
value on the foot of the defendant’s anfwer, which 
avoids the difficulty of an account. 

Sixth objedion. — Another objedion hath occurred 
to me ’in confidering this cafe, which was not mentioned 
at the bar j and that is, that by fuflering a recovery in 
1745, the plaintiff hath altered the ftate of the remainder 
which was in him by the will, and gained a new ufe. 
That this might have been a bar to a proper aftion of 
wafte at law, for wafte done precedent ; and by parity 
of reafon ought to take away his remedy in this 
court. 

Anfwer.- — This objedlion, though it may ftrike at firft, 
yet receives a clear anfwer. 

I admit, that in Co. Lit. 53 Lord Coke lays it dowm 
that after wafte done, there is a fpecial regard to be 
had to the continuance *of the reverfion in the fame 

ftate 



4$i ^le XVI. Remainder. Ch. vii. $ *4. 

&ate that it was at the time of the wafte done ; for if 
after the wafte done, the reverfioner granteth it over* 
though he taketh back the whole eftate, yet is the 
wafte difpxmifliable. So, if grant the revetfion to 
the life of himfelf and his wife, and of his heirs, yet 
the wafte is difpunilhable, and fo of the liLe; becaufe 
the eftate of the reverfion condnueth not, but is altered, 
and confequently the addon of wafte for wafte done 
before^ which confifts in privity, is gone* 

This is undoubtedly law ; but the difference is, here 
is no ufe or new eftate created. The ufe of this re- 
covery is declared only to the plaintiff himfelf and his 
heirs, whereby his eftate tail is turned into an eftate in 
fee, which in Lord Derwentwater*% cafe, before the 
Judges and Delegates, HU. 6 Geo. i. was folemnly de- 
termined to be the fame ufe, and the fame fee, only 
delivered from the fetters and reftraint laid upon it by 
the ftatute de donis ; and this was agreeable to the re- 
i iMod. 181. folution of the cafe oi Abbot againft 2 Salk. 

590* Trin. 7 Ann. C. B. and to the cafe of Martin ex 
dem. Tregonwell againft Strahan, adjudged in B. R. 
IBl. 16 Geo. 2. and affirmed in the Houfe of Lords in 
February 1743. 

But t go further ftill, and hold, that even in cafes 
Where the ftate of the reverfion would be fo altered 
by the z6t of the reverfioner as to preclude his proper 
a^on of wafte, yet ftill his property in the timber 
fevered before would remain, and he might maintain 
trover for it, which is fufficient to take off the force of 
this obje£bion as applied to the prefent cafe. 


Seventh 
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Seventh objeftion.*— I fhall mention but one objefliion 
more, and that arifes recently from the prefcnt ftate of 
the caufe^ as it comes before the court upon a bill of 
revivor againft the reprefentative of Sir John Hind 
Cottony the original defendant : That an adtion of wafte 
dies with the perfon ; and if the plaintiff had in other 
refpcdts been in a condition to maintain waffe againff 
Sir John Hind Cotton, the party to the articleSy.it had 
been gone by his death. That the law is the fame as 
to the adtion of trover : pari ratione he hath loft his 
equitable remedy for the wafte. 

Anfwer. — admit the law to be clear, than an adtion 
of wafte dies with the perfon ; and I alfo admit that I 
cannot find any authority or precedent for maintaining 
an adiion of trover againft an executor upon a conver- 
fion by^the teftator in his life-time. Though as to this 
point I give no opinion : for thus much is certain, that 
an adtion of trover will lie for an executor upon a con- 
verfion by the defendant, in the life-time of the plain- 
tiff’s teftator, for which there are many authorities j 
and it feems difficult to be reconciled to reafon and 
juftice, that thefe remedies fhould not be mutual even 
at the common law. 

However, I will admit, for argument’s fake, that 
the adlion of trover for the timber was, as well as the 
ftridl adtion of wafte would have been, gone at the 
common law; but notwithftanding that, I am of 
opinion, that the plaintiff is entitled to the fame relief 
in this court. 

VoL. II. F f 
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There have been feveral determinations in this court) 
where, by force of the rule a 6 lio perfonalis meritur cum 
perfond, the remedy at law hath been extinguilhed, yet 
equity hath given the Uke fatisfadion. 

It is well known that at common law, before the 
ftatute of 30 Car. 2. c. 7. and 4 & 5 JVm. and Mary, 
c. 24. f. 12. no action or remedy could be had againll 
the executor of an executor for a devajiavit com- 
mitted by the firft executor of the goods of the original 
teftator. But notwithftanding this, equity did not 
fcruple to get the better of this artificial maxim, and 
decreed an account and fatisfa£tion againfl the repre- 
fentatives of fuch a •wafting executor, out of his 
aftets. 

This is laid down as a rule in equity by Lord Chan- 
cellor Nottingham, in the cafe of Price againll Morgan, 
2 Ch. Cc^. folt 2 1 3* 

His words are, “ Although, by the common law, 
“ when the executor waftes, his executor fliall not be 
“ liable, becaufe it is a perfonal wrong, it is otherwife 

here, and the common law will come to it at laft ; 
“ and, therefore, whatever eftate of the wafting exe- 
“ cutor .is come to his reprefentative, which his teftator 
“ wafted, the perfonal eftate of fuch wafting executor, 
“ in the hands of his executor, fliall anfwer.” 

When Lord Nottingham faid the common law would 
come to it at laft, he was a true prophet ^ for this 

cafe 
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Cafe was decided in the 28th of Car, 2. and the law 
Ivas altered by aft of parliament in the 30th of Car. 2i 

I Cb. Caf. 12 r. Eton Colley agiihft Beamhafnp and 
Biggs . — ^Thc provoft and fellows of Eton were polieffed 
of a rent or pention of 1 /. 14 s. per annum, granted by 
King Hen, 6* to that college, iffuing out of the lands. 
The defendant was executor of the tenant; and the 

bill was brought for a fatisfaftion of th6 arrears of rent 
incurred in his teftator’s life-time, and fuggeiled that 
the college did not know the lands out of which the 
rents were iffuable, artd fo could not diftrain; and 
though the perfon of the terre-tenant \Vas not charge- 
able with the rent ht law, but only the land by way of 
diftrefs ; yet, forafmuch as the teftatrix held the land; 
and did not pay the rent, it was faid that thereby the 
teftatrisc|s perfonal eftate was augmented ; and there- 
fore the Mafter of the Rolls, Sir Harbottle GrmJlone\ 
decreed die executor to pay the arrears, as far as he 
had affets of the teftatrix; 

In 2 Mod, 293; Anon, erfof, HsI. Car. 2. in the 
Exchequer Chamber, before the Lord Chancellor pd 
Lord Treafurer, affifted by the two Chief Juftiees ; — = 
The cafe was, the plaintiiF had declared againft the de- 
fendant, as executor of Edwtird Nichois, who was ex^ 
Ecutor of the debtoh The defendant pleaded that the 
faid debtor died inteftate, and adininiftration of his 
goods was granted to a ftfanger, abfque hoc, that Ed^^ 
ward Nichols was ever executor, but did not fay by his 
plea, or ever adminiftered as executor, for, in truth, he 

F f 2 was 
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was executor de fan fort. The plaintiff replied, that 
before the adminiftratlon granted to the ftranger, Ed- 
•ward Nicbols poffeffed himfelf of divers goods of the 
debtor, and made the defendant executor, and died. 
And to this replication the defendant demurred. 
Judgment was given for the plaintiff in the Court of 
Exchequer, but reverfed in the Exchequer Chamber j 
for an* executor of an executor de fan tort is not liable 
at law, though the Lord Chancellor Nottingham faid he 
would help the plaintiff in equity. 

Thefe authorities would be fufficient to eftablifh the 
point I am now upon : but I go further, and hold, 
that in all cafes of fraud, the remedy doth not die with 
the perfon j but the fame relief fliall be had again/l an 
executor out of the affets of his teftator, as ought to 
have been given againft the teftator himfelf. . For as 
equity difclaims the maxim, that a perfonal remedy 
dies with the perfon ; wherever the demand is proper 
for that jurifdiftion, this court will follow the eftate of 
the party liable to that demand, and out of that decree 
fatisfa6:ion. Now, collufion between two perfons, to 
the prejudice and lofs of a third, is, in the eye of the 
court, the fame as a fraud ; and you have obferved 
that one principal ground of the judgment of the court 
in this cafe is, collufion appearing upon the face of the 
articles fet forth in the anfwer. 

I have now gone through the, arguments and ob- 
jeftions arifing upon the particular cafe, and the au- 
thorities of law and equity. ^ 

8 


One 
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One general argument remains, of which the counfel 
on both fides did in their turns endeavour to avail 
themXelves : I mean the argument ab inconveniently 
which undoubtedly is of weighty efpecially in a new 
-cafe. 


On the fide of the defendants were urged, the in- 
convcniencies that would arife from making fuch a pre- 
cedent, which would tend to lock up the timber of the 
kingdom from coming to market; would create queftions 
between poffelTors of eftates and' contingent remainder- 
men fpringing up at a great length of time, and there 
would be no knowing where to ftop. 

But let thefe inconveniencies be compared with the 
inconveniencies that follow on the other hand, from 
laying it down that a contingent remainder-man can- 
not polTibly have any remedy in fuch a cafe ; I fay, let 
them be compared, and the former will weigh nothing 
in the oppofite fcale againll the latter. 

Thus far the law allows fettlements of eftates to go, 
and no further ; and it hath been found to be a con- 
venient medium between perpetuities, and too flux and 
unftable a condition of things. Moft of the family 
eftates in this kingdom are under 'fuch fettlements, and 
it frequently happens, that the firft remainder-man of 
the inheritance vefted is a remote relation ; remote in 
blood ; and remote in the profpeft of fucceflion, per- 
haps after fifty years contingent limitation of Aat 
Inheritance. 

•rf3 If 
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If what has been done in this cafe Ihould be deter- 
mined to have been done mpune^ without any pollible 
yecompence in a court of equity, what havock would 
it make, and what a licence would be proclaimed ! 
Every remainder-man in fee, though after ever fo many 
contingent limitations, might, by collufion with the 
tenant for life or years in polTeffion, or perhaps of his 
under jtenant, ftrip the eftate, and convert the value of 
it to their own ufe, Suppofe an eftate in the great 
timber counties of England^ in the North, or in Corn- 
wall, where the principal value may confift in timber, 
or mines, all that value may be exhaufted and diflipated 
before a firft fon is born : he may find nothing but the 
fhell of what was intended for the lafting fupport of a 
family of honor. 

It will be no anfwer to this to fay, the trullees to 
preferve contingent remainders may bring a bill for an 
injunftion to ftop this mifehief ; the mifehief may be 
completely executed before they know it, nay, poffibly 
before they can know whether they are truftees or 
not : for it moil frequently happens, that truftees 
to preferve contingeht ufes, are inferted in fettle- 
ments and wills without their being made acquainted 
with it, 

From hence ^it is evident, that this will be but a 
fhadow of a remedy, unlefs the court goes further, 
and builds a more adequate relief upon the fame 
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And here I cannot held adding, that this becomes 
of the greater importance from the pradlice, and abufes 
of the times, into which we are fellen ; when fo many 
new inventions and contrivances daily Ihew themfelves 
in courts of juftice, to fupply, or to tempt, or to impofe 
upon the extravagance and neceflities of tenants for life, 
to the deftruftion of their fvnilies. 

Thefe confiderations bring to my miiid the laft 
reafoning of the Judges in Fermor^s cafe, 3 Co. yg. and 
with that I will conclude. 

That refolution was quite new, and of the firft im- 
preflion, and was contrary to the letter of the ftatute of 
the 4th of Hen. 7. c. 24. but the book fays, “ Laftly, 
** the Judges, in this refolution, did greatly refpeft the 
“ general mifehief, which would enfue, if fuch lines, 

levied by praftice and covin of perfons who had par* 
** ticular interells, Ihould bar thofe who had the in* 
“ heritance,” 

The refult of the whole is, I muft decree fatisfadlion 
to the plaintiff for what the late Sir yobn Hind Cotton 
received out of his aflets ; and if the original limita* 
dons had been ilill fubfilling, I mud have dire^ed this 
money to have been laid out in lands, to the fame ufes ; 
but as thefe are now barred, and the plaindd is tenant 
in fee, the money is his own. 

In this the quedion of intered is material, and I have 
conddered it. The principal money is reckoned by the 
anfwer at tooo/. j the’caufe being heard on bill and 

F f 4 anfwer, 
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anfwer, and the plaintiff having at the bar prayed in* 
tereft from the time it was received in refped of the 
poflible growth of timber. 

But there being no proof, it does not appear what 
was the condition of the timber whether by the time 
the plaintiff’s father died in 1727, it might not have 
been decayed, and of little value ; what might have 
been exhauffed in repairs, or deftroyed by tempefts or 
accidents ; or what young timber may have grown up 
in its place in the mean time. From thefe confider- 
ations, and as this is a new cafe, I do not think ht to 
give intereft further back than the filing of the bill. 


TITLE 
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CHAP. VIII. 

Of other Matters relating to Remainders'. 


f I. Where contingent Remain- 
ders are. limit edy the In- 
heritance remains in the 
Grantor*, 

1 1. Ho*tv far this DoRrtne is ap- 
plicable to common Law 
Conveyances* 


13. Contingent Remainders are 
tranfmiffible, 

1 5. jind alfo contingent Ufes, 
17. Exception* 

19. A contingent Remainder may 
pafs by EftoppeL 

2 1 , 'May be aligned in Equity^ 

22, And devifed by Will* 


3edion I, 

TT^HERE a remainder of inheritance is limited in 
contingency, by way of ufe, or by devife, the 
inheritance, in the meantime, if not otherwife difpofed 
of, remains in the grantor and his heirs, or in the 
heirs of the teftator, tmtil the contingency happens, 
to take it out of them. 

§ 2 . Thus, in Sir Edward Clere*s cafe, it was rcr 
folved by Popbam Chief Juftice, and Baron Clarke* 
upon conferenicc had with the other Juftices, that “ if 
a man, feifed of lands in fee, makes a feoffment to 
“ the ufe of fuch perfon <uid perfons, and of fuch eftate 
f ‘ and eftates as he lhall appoint by. his will^ that, by 
“ operation of law, the* uf^ 4oth veil in the feoffo^, 

** and 


Where con- 
tingent Rc-^ 
mainders are 
limited, the 
Inheritance 
is in the 
Grantor* 


6 Rep. 184* 
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** and he is feifed of a qualified fee, that is to fay» till 

declaration and' limitation be made according to his 
“ power j” and, “ when a man makes a feoffment to 
** the ufe of his laff will, he has the ufe in the mean« 
“ time.” 

§ 3. Where a feoffment was made to the ufe of 
the feoffor for his life, and.^ afterwards, to the ufe of 
fuch tenants as he fhould demife any part of the pre- 
mifes to, for life, or years, and afterwards to the 
ufe of the performance of his will, and to the ufe of 
fuch perfon and perfons to whom he fhould devife any 
eflate in the premifes, and after performance of his 
will, to the ufe of feveral perfons fucceffively in tail, 
and, ultimately, to the ufe of himfelf and his heirs for 
ever ; it was held, that nothing vcfted till the death of 
the feoffor, becaufe he had power, by his will,, to de- 
vife to any perfon, even in fee-fimple j from which it 
followed, that, in the meantime, the ufe of the fee 
veiled in the feoffor, as it was adjudged in Clere‘& cafe, 

^ 4. In the cafe of Davis v. Speed, Lord Holt put 
this cafe. If a feoffment in fee is made to the ufe of 
A. and the heirs of his body begotten, the remainder 
in fee to the right heirs of T. S., who is then living, 
that in fuch cafe, the fee-fimple is not in abeyance, nor 
in the feoffee ; but the ufe of the fee fhall refult to the 
feoffor, and remain in him until the contingency, vis, 
the death of T. S. fhall happen, 

§ 5. So, in the cafe of Plunkett v. Holmes, it was 
faid by Wyndbam and Twfden^ and agreed by the 

©they 
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other Judges, that the fee defcended to T. as hdr, 
till the contingency happened ; though not fo as to 
confound his eftate for life, and was not in abeyance : 
that, in relation to L., T. took only an eftate for life j 
but, in the meantime, by operation of law, he had the 
fee in fuch fort, as that there Ihould be an hiatus^ to 
let in the contingency when it happened. 

§ 6. So in the cafe of Purcfoy v. Rogers^ although 
Saunders urged, that the contingent remainder to the 
fon was not deftroyed, for that, at the time of the 
fine, the heir of the teftator had no reverfion or eftate 
in him ; becaufe an eftate for life was devifed to the 
wife, and die remainder in fee was devifed to her fon, 
upon a contingency ; fo that, until it could be known 
whether fuch contingency would happen or not, the 
reverfion muft be in abeyance, and not in the heir ; 
and then his conveyance gave no eftate to the hulband 
and wife, but they were only tenants for life of the 
wife, as before. But Lord Hale interrupted him, and 
faid, it was clear that the reverfion was in the heir of 
the teftator by defcent, and not in abeyance ; and, 
accordingly, it was adjudged, that the contingent re- 
mainder was deftroyed. 

§ 7. So in the cafe of Carter v. Barnadijlon, which 
has been already ftated under another name, a queftion 
arofe, whether the fee was in abeyance, or did defcend 
to the teftator*s heir at law. 


Ch. 6 . f. 14. 


Lo(!(!ingtoi\ 
V. Kyme, 
Ch. 1. f. 


The Mafter of the Rolls confidered the fee as in i P. Wnw. 
Itbeyance. He ftrongly argued agaii^ft the notion of 

th? 
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the fee’s defcending (in that cafe at leafl) to the heir 
at law of the teftator, till the contingency happened ; 
yet admitted, that where one devifes lands to A. for 
life, remainder to the right heirs of J. S. then living, 
though the remainder in fee is in abeyance, yet there 
is a poflibility left in the heir ; and that this was plain, 
even in the cafe of a grant : and that this poflibility 
feemed fuch an intereft, as entitled the donor to enter 
for the forfeiture made by tenant for life, for that 
his eifate was as much determined as it would have 
been by his death ; and that it was abfurd that a te- 
nant for life by an unlawful aft, viz. by his deftroying 
the contingent remainder, fhould gain to himfelf an 
indefeaftble fee-fimple ; that it was like the poflibility 
that was upon a grant at common law to a man and 
the heirs of his body, for there, though the grantor 
had no reverfion, yet he might enter when the grantee 
died without iflue, 

13ut, upon an appeal to Lord Chancellor Parker, 
the decree of the Mailer of the Rolls was reverfed ; 
and his Lordlhip’s argument, as to this point, is thus 
reported by Peere Williams. 

As to the remainder in fee being in abeyance, or 
in the cuftody of the law, or (as fome call it) in 
“ gremio legis, his Lordlhip mpch expofed that notion, 
faying, the moll realbnable inference from it was, 
“ that it Ihould be for the prefervation of this remain-r 
der ; but fmce the conftruing the fee to be in abey- 
ance, would, on the contrary, tend to the manifell 
dcftru^ion thereof, and, fince nothing but necef, 

« fity 
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** fity in any cafe, fhould occafion the fee-limple to be 
in abeyance, fince the diverfity taken^y the books 
“ was between a will and a common law conveyance, 

“ and that in cafe of a will, where the remainder was 
devifed in contingency, it was held, that the rever- 
“ lion in fee defeended to the heir at law, in the 
“ meantime ; and that whatfoever eftate was not dif- 
“ pofed of by the teftator,* defeended to the heir : his 
“ Lordfhip faid he lhauld abide by that opinion, and 
“ was very clear in it. 

** That it was a ftrange conftru&ion to take pains 
“ by a ftrain in law, to place a remainder in law in nu- 
“ bibusy or in abeyance, on purpofe that the teftator’s 
‘‘ intention fhould be wholly fruftrated, and that the 
“ tenant for life might be under a temptation to dif- 
“ appoint the will, by deftroying the contingent re- 
“ mainder, by a recovery or feoffment, which, in this 
“ cafe, muff be admitted to te tortious conveyances ; 

“ nay, what was Hill more extraordinary, that the 
“ tenant for life muff be rewarded for this wrong, and 
“ that he, who before had but an eftate for life, Ihould 
“ gain an abfolute and indefeafible fee-fimplej and 
“ this by doing a wrongful aft, w’hich would be to 
“ take advantage of his own wrong, both againlt law 
“ and reafon. 

That the cafe of Plunkett v. Holmes was a refolu- Ante, ch. 6. 
tion in point, that where the remtunder in fee was 
** devifed in contingency, the fee defeended to the 
“ heir until the contingency happened. And though 
“ he fl.ould admit that refolution to be extrajudicial, 

“ and 
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** and not diredlly to the point then in queftion, yet 
“ the opinion of four learned Judges mpft be of great 
** weight, efpecially againft the notion which was con* 
tended for by the other fide : and that the cafe of 
** Purefoy v. Rogers in a Saunders^ was equally in 
point ; and the interruption which Lord Hale gave 
“ to Saunders, who attempted to argue this, did not 
“ proceed from any heat or^ impatience in Lord Hale, 
“ (who was mailer of a great deal of temper, as well 
“ as learning), but from the refult of his fixed judg* 
” ment and opinion, that where, after an eftate foi* 
“ life, the remainder in fee was devifed upon a con* 
“ tingency, the fee-firaplc not being difpofed of until 
the contingency happened, mull, in the meantime, 
“ defcend to the heir. And to fay that, in thefe cafes 
“ of Plunkett V. Holmes, and Purefry v. Rogers, the 
devife over of the fee (after the contingent devjfe in 
fee) was to the tellator’s right heirs, hnd that this 
“ dillinguilhed it from the principal cafe, and made 
** the heir take by defeent, was hardly agreeable to 
“ the rules of law j for when the tellator had deVifed 
the remainder in fee upon fo remote a contingency, 
“ having in that manner given a fee, he could go no 
“ farther, nor deVife any remainder over j and, there* 
“ fore, in fuch cafe, the devife over of the fee-fimple 
“ would be void, whether made to the heir or to any 
other perfon. 

** That thefe deVifes to the illue male of Evers 
** Arinin in fee, if there Ihould be any ilTue male, or* 
“ if there Ihould be none, then that Willoughby Ihould 
**. go to Barnadijlon in fee, and Pickworth to Styles in 

f«e| 
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** fee, being made upon contingencies that never hap' 
pened, it was the lame thing as if thoJTe devifes had 
never been made j and, confequently, the reverfion 
“ in fee defcended to the teftator’s heir at law.” 

§ 8. Notwithftanding the authority of the preced- 
ing cafes, the do£lrine of the fee-limple being in abey- 
ance, was held by Lord Chancellor Talbot in .the fol- 
lowing cafe. 

§ 9. 4 ‘ devifed lands to B. and C., and the furvi- Vick v, 
vor of them, and the heirs of fuch furvivor, in truft 3 
to fell ; the eftate was decreed to be fold, and it being 37 ** 
referred to the Mafter to fee, whether the parties could 
make a good title, the Mafter reported, that the par- 
ties could not make a good title, there being no fee- 
fimple m the truftees, for that the remainder in fee 
could only be vefted in the furvivorj and it was uncer- 
tain which of the two truftees would be the furvivor. 
Exceptions being taken to the Mafter’s report, the 
Lord Chancellor held, that the truftees joining in a 
fine of the premifes would pafs a good title to the 
purchafer by eftoppel } that here the fee was in abey- 
ance. And it being faid by the counfel, that the heir 
of the devifor would join in the conveyance to the 
purchafer, his Lordlhip replied, that the heir’s joining 
would fupply the want of proving the will, but that, 
in every other refpe£l, it would be void. 

5 10. Mx. Fearm ohievreSi that the opinion, in this 521* 
cafe, does not appear to have been the fubjed of fuifi- 
dent confideration, to be relied on as an authority 

againli 
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againft the do£trine relative to the defcent of the ihhe' 
ritance to the teftator’s hdr^ which appears to have 
been fo direftly and fully eftabliihed by the feveral 
cafes above ftated : and, to difpute the defcent of the 
inheritance to the heir at law of the teftator, in the 
cafe of a contingent remainder created by will, would 
be facrificing the authority of a feries of cafes wherein 
that point has been folemaly decided and repeatedly 
recognized, after the matured difcuifion, to the occa- 
iional opinion of Lord Talbot in Vick v. Edwards^ 
where that point was not debated, nor the diredf fub- 
jeft of decifion. 

§ 11. The preceding obfervations on the doftrine of 
the continuance of the inheritance in the grantor and 
his heirs, is confined to cafes of conveyances by way of 
ufe, and difpofitions by will ; for different opinioqs have 
prevailed in refpeft to its admillion iii conveyances at 
common law. 

Some have held, that in cafe of a leafe for life, re- 
mainder to the right heirs of y. S. then living, no 
eftate at all remains in the grantor, and that he can- 
not eiiter for the forfeiture in cafe of a feoffment of 
the tenant for life ; whild others, though difinclined 
to admit that any effate remains in the grantor in fuch 
cafe, ftill allow him a right of entry for the forfeiture, 
upon a feoffment by the tenant for life ; no lefs than 
on the determination of his eftate by' death, before the 
contingency happens. Thefe opinions are founded on 
1 Inft. 343 b. ^ affumpdon, that the remainder muft pafs out of the 
1 P. Wms. donor at the time of the livery, and, confequently, 

that 
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that no eflate fhall remain in him after fuch livery t 
and, therefore, in the cafe of 'a leafe to 'one for life, 
remainder to the right heirs of J. S., the remainder 
is in abeyance, or in nubibusy or in gremio legh. 

Though, (fays Mr. Fearne')^ by way of fome Ibrt of 
compromife between common fenfe and the fuppofition 
of an eftate pafilng out of a man, when there is no 
perfon in rerUm naturoy no objed befides hard, and 
hardly intelligible words for the reception of itj at the 
time of the livery : they are compelled to admit fuch a 
fpecies of intereft: to remain in the grantor, as, upoii 
the determination of the eftate, before the contingent 
remainder can take place, entitles the grantor or his 
heirs to enter and re-tdfume the eftate. 

§ 12. In 2 RoIFs Ab. 418. it is laid down, that if a Vin. Ah. Tit; 
leafe for life or in tail be, the remainder to the right kemawdcri 
heirs of 7* >S*> and tenant for life dies without iffue, 
living 7. iS., the remainder is voidj becaufe 7 - can- 
not have an heir during his life : and inafmuch as this 
does not take efted during the particular eftate, it lhall 
never take eflfed, though he dies after, and has an heir* 

And in fuch cafe, inafmuch as the remainder eannot take 

effed, the donor fliall have the land again. What is this 

in elFed, (fays Mr. Fearne)^ but admitting that no more Vide Conh 

adually pafled out of the grantor than the eftate to 

the tenant for life or in tail, until and unlefs S. died 

before the eftate of fuch tenant determined. 

§13. A c<?ntingent remainder of inheritance is Contingent 
tranfmiflible .to the heirs of the perfon to whom it is 

Voi. Q. G g limitcdj fiWt. 
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limited, if fuch perfon chance to die before the con- 
tingency happens. 

§ 14. Richard Lower tmade a feoffinent to the ufe 
of himfelf for life, and after the death of himfelf and 
Philadelphia his wife, to the ufe of Thomas his eldeft 
fon for life, and after the death oL Richard, P., and 
Thomasi to the ufe of yane cbe wife of Thomas, and of 
fuch iflue male or female as the faid Thomas Ihonld 
beget on her ; and if Thomas fliould have no iflue by 
her, then to the ufe of Jane for life ; and after the 
death of Richard, P., and Jane, all the lands to the 
ufe of Thomas and the heirs male of his body, remain- 
der to the right heirs of Thomas. 

Thomas had iflfuc a daughter, and then made a leafe 
of all the lands by deed indented for 500 years, and 
afterwards granted the lands by fine to the leflee for 
500 years, and died in the life-time of Richard. 

It was held, that the eflate limited to Thomas was a 
contingent remainder; for the particular eftate w'as 
only for the life of Richard, whereas Thomas*^ eftate 
was not to commence till after the death of Richard 
and P. his wife ; and though Thomas levied the fine 
for 500 years, and died before the contingency hap- 
pened, yet his heir afterwards, when the contingency 
did happen, was b<^und by the "fine, and the leafe for 
500 years took place ; for it was agreed that the con- 
tingent remamder defeended to his heir. 

S 15. The 
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§ 15. The fame law, it feems, holds with refpea 
to contingent ufes, which will alfo defcend to the 
heir. 

§ 16. Thus, it is laid down in Shelley’s cafe, that 
if a man, feifed of the manor of 5., covenants with 
another, that when J.S. fliall enfeoff him of the manor 
of £)., then he will hand feifed of the manor of S. to 
the ufe of the covenantee and his heirs : the covenantee 
dies, his heir within age, J. S. enfeoffs the covenantor. 
In this cafe it was holden, that the heir fliall be ad- 
judged in, in courfe and nature of a defcent ; and yet 
it was neither a right, title, ufe, nor aftion that de- 
fcended, but only a poffibility of an ufe, which could 
neither be releafed nor difcharged ; yet it might, if the 
condition had been performed, have vefted in the an- 
cefl:or,*and then the heir had claimed it by defcent. 

§ 17. Mr. Fcarne obferves, that feme cafes may arife, 
where the exillence of the devifee of a contingent re- 
mainder, at fome particular time, may, by implication, 
enter and make part of the condngency itfelf, upon 
which fuch intereft is intended to take effeO:, in which 
cafe it cannot defcend. 

§ t8. Thus, in a modern cafe, where a huflaand 
and wife fettled certain lands (which were the inherit- 
ance of the wife) to the ufe of the wife for life, re- 
mainder to the hulband for life, if he and his wife 
ihould have any iffue that Ihould fo long live, remain- 
der to all fuch children m fee as tenants in common. 
If the wife ihould die withouf iffue, or all fuch iffue 
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Tf//(f XVI. Rmaindtr. Ci. viii. § 18 — 21. 

ihould die before 21, then, as to one moiety, to the 
hulband in fee. The hulband died in the life-time of 
his vdfe. 

The court was clearly of opinion, that upon all the 
circumftances of the cafe, the contingency, upon which 
it was intended that the eflate of the hulband Ihould 
arife, was that of his furvivmg his wife ; and that as he 
died firft, the contingency never arofe. 

§ 19. A contingent remainder may, before it veils, 
be paired by fine by way of efloppcl, fo as to bind 
the interell which lhall afterwards accrue by the 
contingency. 

5 20. Thus, in the cafe of WeaU v. Lower, it was 
determined, that though the fine operated at lirll by 
conclufion, and paifed no interell, yet the elloppel 
Ihould bind the heir. That upon the happening of the 
contingency, the ellate by elloppel became an ellate in 
interell, of the fame eifed as if the contingency had 
happened before the fine was levied j and that if the 
fine had been in fee, it would have barred the heir, 
and operated to the benefit of the poffellion, as the fine 
of a dilfeifee to a llranger ; but being only for years, 
the fee was veiled, and the term good, being drawn 
out of the fee. 

§ 21. Although a contingent remainder cannot be 
paifed or transferred by a conveyance at law, before the 
contingency happens, otherwife than by elloppel, by fine, 
or by a common recovery, wherein the perfon entitled 

to 
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Title XVI. Remainder. Cb. viii. § 21, 22. 

to the contingent eftate comes in as vouchee ; yet it 
feems that contingent eftates are aiEgnable in equity. 

§ 22. Contingent remsuqders vrere formerly held 
not to be devifable by the perfons entitled thereto, 
whilft they remained in contingency ; but it has been 
determined in fome modem cafes, that where contin* 
gent remainders are defcendible to the heirs of the per* 
fons entitled to them, they may be devifed by will like 
any other eftates : of which an account will be g^ven 
under Title 38. Devife. 
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J X. Defcrlftlon of, 

10. A Reveifion anfet from Cott^ 
firuHtim of haw. 

It, Re verjwns are vejled Interns, 
15. Incidents to a Reveifton, 

^7. Reveifons after Ejlates for 
Tears are prefent Ajfets, 
20. Re*ueiJtons after Eftates for 
Life are quafi riffets. 


23. fieverjions after Ejlates Tail 
are Affets^ when they come 
into Fojfejjion. 

31. Reverfions after Ejlates Tail 
are bound by Judgements* 

33. And alfo by Leafes. 

36. All particular Ejlates merge 
in the Ren>eifion, 


Seftion. i. 

^HE fecond kind of eftate in expe£l:ancy is called 
a Reverfton^ and is defined by Lord Coke to be, 
the returning of the land to the grantor or his heirs, 
after the grant is determined. Reverjio terra ejt tarn- 
quam terra revertens in pojfejjione donatori,ftve haredibus 
fuisi pojl donum finitum. 

In another place. Lord Coke defines a reverfion to be, 
where the refidue of the efiate always continues in him 
who made the particular eftate. 

§ 2. The idea of a reverfion is founded on the prin.- 
ciple, that where a perfon has not departed with his 
whole eftate and intefeft in a piece of land, all that 
which he has not given away remains in him ; and the 
poffeffion of it reverts or returns to him, upon the de- 
termination of the preceding eftates. Hence Lord Coke 

fays. 



Title XVII. ' Reverjion. % 2—5. 45^ 

lays, “ and the law termeth a vieiver&on to be expefikant 
“ upon the particular edate; becaufe the donor, or 
** lelTor, or their heirs, after every determination of any 
** particular ellate, doth e:|ped or look for to enjoy 

the lands or tenements again.” 

§ 3. If, therefore, a perfon, who is feifed in fee> 
conveys an edate for life .to ji., remsunder ^or life to 
B., remainder over to twenty other perfons for life, 
he dill retains the fee-fimple of the lands in himfelf, 
becaufe he has not departed with it ; but as fuch fee- 
fimple can only return or fall into polTeffion upon the 
determination of the preceding edates, it is only aa 
edate in reverfion, 

§ 4. Before the datute de donis condithnalibusy no Tit.s.ch.!. 
reverfion remained in the grantor or donor after he 
had created a conditional fee ; becaufe the grantee of 
fuch an edate was confidered as having , the abfolute 
property of it, and the grantor had only a poflibility of 
reverter. But, as foon as the datute de donis was made, 
the Judges determined that an edate given to a man 
and the heirs of his body, was only a particular edate; 
and, therefore, that there remained an edate in rever- < In/i. 22 i. 
fion in the grantor. 

§ 5. But in the cafe cafe of a grant of a qualified or 
bafe fee, no reverfion remains in the grantor; for. 

Lord Coke fays, if lands be given to J. and his heirs, j ina. 18 a. 
fd long as B. hath heirs of his body, the remainder 
oyer in fee is void. 
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Vaugbarif obferving upon this paflage, feems to doubt 
‘whether it be law, and fays— When fuch a bafe fee 
“ determines for want of iffue of the body of 5 ., the 
** fend returns to the gratitor and his heirs, as a kind 
of reverfion ; and if there can be i rererfion of fucR 
eftate, I know not why a remainder may not be 
granted of it.” 

§ 6. Lord Coke fays, that if a pcrfon, feifed of land 
in fee,- leafes it for years, he has no reverfion j nor can 
he grant it over by the name of a reverfion, till the 
leffee enters, or the leflbr waives the polTelfion. But 
where an eftate for years is created by a bargain and 
fale, the bargainor has immediately a reverfion, whe- 
ther the bargainee enters or not ; for, in this cafe, the 
pdffeffion is transferred by the operation of the ftatutc 
bf ufes. 

§ 7. Where a perfon, having only a particular eftate 
in lands, grants a fmaller eftate than his own, he has a 
reverfion left in hirafelf. Thus, if tenant in tail grants 
an eftate for life, he has a reverfion in him ; becaufe 
be has not departed with the whole of his intereft. 

§ 8. In the fame manner, where a perfon, who has 
an eftate for 99 years, grants an eftate for 98 ylars, or 
for any Ihprter term, he has a reverfion left in him. 

§ 9. Lord CekeCxys, that if a man extends lands by 
force of a ftatut? merchant, ftatute ftaple, recognizance, 
pr elf git f he leaves a reverfion in the cognizor. 

I 10, Areyer^PH 



TftleXWL. BjemrJim, $ lo^tst. 

§ 10 . A reverfion is never created by deed or writ- 
ing, but arifes from conftru£Hon of law. Thus, Lord 
Catf fays, if a man make a gift in tail, or a leafe for 
life, the remainder to his owp right heirs, the remain- 
der is void, and he has the reverfion in him. So, if a 
man makes a feoffment in fee to the ufe of himfelf for 
life, and after to the ufe of another in tail, and after to 
the ufe of his own right heirs, the reverfion in. fee is in 
him ; becaufe the ufe of the fee continued ever in him: 
and the ftatute executes the poffeilion to the ufe, in 
the fame plight, quality, and degree, as the ufe was 
limited. 

§ I I. Lord Coke alfo fays, that if a man makes a 
feoffment in fee, to the ufe of himfelf in tail, and after 
to the ufe of the feoffee in f^, the feoffee has no re- 
verfiou, but in the nature of a remainder ; albeit, the 
feoffor have the eftate tail executed in him by the 
ftatute, and the feoffee is in by the common law, which 
(fays he) is worthy of obfervatipn. 

§ 12. Although a perfon can only be faid to be en^ 
titled to, not feifed of, a reverfion, yet eftates in re- 
verfion are properly claffed under the general denomi- 
nation of vefted interefts. Becaufe a perlbn, entitled 
to an eftate in reverfipn, has an immediate fixed right 
of future enjoyment, that is, an eftate vefted 
though it is only to take effed in poffeflion and profit 
in future ; and which may be aliened and charged much 
in the fiune manper as an eftate in pofibffion, 
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5 13. The law is as careful of the rights of the' re- 
verHoner, as of thofe of the tenant in po0einon^ and 
will therefore allow an a^on to be brought by the 
rewiioner, as well as b^ the tenant in poiTeinon, for 
an injury done to the inheritance. 

Gifford S 14. A perfon in reverfion brought an a£Uon for 

4 Burr. 2141. ere£Ung, a wall, whereby his lights were obftrufted, 
and obtained a verdi^b with general damages : on a 
motion in arreft of judgment, it was objefted, that 
this adion would not lie by a reverfioner, being only 
an injury to the perfon in poffeffion. The court were 
of opinion, that an action might be brought by one, 
in refpefl: of his pofleffion, and, by the other, in re* 
fpefl: of his inheritance, for the injury done to the 
value of it. For, if the reverfioner wanted to fell the 
reverfion, this obftru&ion would certainly leflpn the 
value of it. 


Incidents to 
a Reverfion. 


§ 1 5. The ufual incidents to a reverfion are faid to 
be fealty and rent : when no rent is referved on the 
particular eftate, fealty refults of courfe, and may be 
demanded as a badge of tenure. 


I Inft. 143 ar. § 1 6. Lord Coke fays, that, in the cafe of a gift in 
* tail, leafe for life or years, fealty is an incident infe- 

parably annexed to the reverfion \ fo that the donor or 
lefibr cannot grant the reverfion over, and fave to him- 
fieif the fealty, or fuch like fervice. But the rent he 
may except, becaufe the rent, although it be incident 
to the reverfion, yet is not infeparably incident. 

S 17. A rever- 
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S i 7 » A rev^rfion, expectant 0|:i the determination 
of a term of years, is prefent aflets ^ and the heir can- 
not plea4 a term of years raifed by his anceftor in delay 
of execution, but Ibould con^fs alTets. 

§ 1 8. In an afbon of debt againft the heir upon the 
obligation of his ancedor, the defendant, not denying 
the a^lon or obligation, pleaded, that his ancedor was 
felfed in fee ; and that he demiled the fame for 500 
years to A.y who entered j and that the faid reverfion 
defcended, et riens ultra j and that, at the time of the 
a^lion brought, he had no tenements in fee-fimple by 
defcent, except the faid reverfion. It was not que- 
dioned, but judgment ought to be given for the plain- 
tiff j the doubt was, whether general or ipecial. 

The court were of opinion, that a general judgment 
ought to be given. And Lord Holt faid, it had been 
a doubt, whether the heir could plead a term for years 
in delay of prefent execution ; and, though there were 
even fome precedents to that purpofe, yet he was of 
opinion, the heir could not plead a term in delay, but 
ought to confefs affets : for the reverfion is affets, and 
the common law had no regard to a term for years, 
xinji. 321. And there is no mifchief in this: for 
though, in confequence, a levari facias may go, yet 
the leffee may maintain himfelf againfi; an ejeflment, 
by virtue of his leafe. 

§ 19. In a fubfequent cafe, the Court of Common 
Pleas acquiefced in the doftrine laid down by Lord 
H^olty but gave judgment 'upon another point. 

S 20. A rever- 
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§ 20. A reverfion, expedant on the determinaHon 
of an eflate for life, is quqfi aflets, and ought to be 
pleaded fpecially by the heir \ and, in fuch cafe, the 
pkontiff may take judgmfnt of it, quando accideriu 

§ 21. In debtagainft the niece, as coufin and hdr 
to the uncle, the obligor ; the defendant confeflTed the 
bond by nient dedire^ but *that nothing in fee-iimple 
defcended to her betide a revertion of 30 acres of 
martii in 5 ., ^c. after .the death of fuch a one. It 
was held, that the plaintiff might pray a fpecial judg< 
ment upon the confetiion, •oiz. that he fhould recover 
the debt and damages of the aforefaid revertion, to be 
levied when it fliould fall in ; and a fpecial writ fhould 
itiue to extend the whole 30 acres. 

§ 22. A man, fdfed of a revertion expedant upon 
an eftate for life, bound himfelf and his heirs in a bond 
and died, living the tenant for life : it was held, that 
this revertion fhould be affets in the hands of the heir, 
whenever it came into pofTetiion, 

§ 23. A revertion, expedant on the determinadoa 
of an etiate-tail, is faid not to be aflets, during the 
continuance of the eftate tail. But this is only, be- 
caufe, during that time, it is confidered to be of no 
value, as it Is in the power of the tenant in tail to bar 
and deftroy it whenever he pleafes, by fuffering a com- 
mon recovery. But, when reverfions of this kind tidl 
Ipto poftefHon, they then become atiets. 


§ 24. In 



Title XVII. Reverjion* % 24. 

$ 24. In a fpecial verdiA, it nras found, that John 
Rcwden, the father of Richard (the defendant), was 
feifed in fee of a mefliiage, and, being fo feifed, 
had ifiue Jehu Rowden^ his ^deft fon, and the defen- 
dant: that John the elder fettled the premifes on him. 
felf for life, remainder to John his eldefl fon in tail 
male, remainder to his own right heirs. After the 
death of the father, John his eldeft fon entered, and 
was feifed in tail, and alfo entitled to the reverfion in 
fee, and died leaving an only fon, who foon after died 
without iifue ; whereupon, the lands defcended to the 
defendant as heir to his nephew, who entered, and was 
feifed in fee. The queilion was, whether he was liable 
to the payment of a bond debt of his father’s. The 
counfel on both fldes agreed, that the reverfion, hav* 
ing come into poflefllon by the determination of the 
ellate tail, was chargeable with the debt, and the only 
doubt was, whether the plaintiff ought to have named 
the intermediate heirs to the reverfion. Three of the 
Judges obferved, that the quefUon was not, whether 
the defendant was liable to the debt, but whether he 
was properly charged as heir to his father, or whether 
he fhould have been charged as heir to his nephew, who 
was lafl feifed. And it muft be admitted, that if the 
lands had defcended to the brother and nephew of the 
defendant in fee, then they ought to have been named } 
but they had only a reverfion in fee, expe&ant upon 
an eflate tail, which was uncertain, and therefore pf 
little value. But here the reverfion in fee was come 
into poffelfion, and the defendant had the land as heir 
to his father : it was alTets only in him, tmd was not fo 
ckhcr in his brother or nephew, who were neither of 

them 
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theitn ch&rg^able ; b^caufe a reverlion, upon 

an eflate tail, tvas not alTets. 

$ 25. A i-everfion, exf)eftant on an eftate tail when 
it comes into pofTellion, is alTets for payment of debts, 
though it fhould be devifed away : for fuch a devife 
Tk. I. f. 64. is, by the ftatute 3 William and Mary, ch. 14., frau- 
dulent ahd void againd creditors. 
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§ 26. A fettlement was made in 1707 of lands, to 
the ufe of Thomas Delahaye for life, remainder to truf- 
tees to preferve contingent remainders, remainder to 
the firft and every other fon of Thomas Delahaye in tail 
male, reverfion to his own right heirs. Thomas being 
indebted by bond to feveral perfons, and, among 
others, to one Blackett gave him a collateral fecurity 
of fome dock, w'hich was transferred for that purpofe, 
and agreed to be re-transferred upon payment of prin- 
cipal and interefl ; and, being likewife indebted by 
fimple contradt, died in 1724, leaving ilTue one fon 
Thomas. In 1725, there was a decree obtained, by 
which the father’s eftate was directed to be fold for the 
payment of his debts, and the Ample contract credi- 
tors to ftand in the place of the bond creditors } and, 
under this decree, fome fee-fimple lands were fold and 
applied. In 1 738, Thomas the fon devifed the fettled 
eftate to the defendant, and. died without iftue ; where- 
by the eftate tail was fpent, and the reverlion in fe€ 
came into poffeftion. 


The plaintiffs brought their bill to have this eftate 
. applied towards fatisfaftion of their debts, nptwidi- 

ftanding 
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Handing thedevife of k by the ^fon. ibid now th|^ 
iqueHion was, whether this reverflon in fee was to be 
confidered as real afiets of the Hither, applicable to die 
payment of his debts ; or, i| it was prevented from, 
bang fo by the devife of the fon ? 

Mr; Attorney General argued for the plaintiffs, that, 
if there had been no devife; by the fon, the tjsverlion 
had certainly been affets : for, though it could not, 
during the continuance of the effate t<ul, be extended 
or fold for payment of debts, yet, when it defcended, 
it was affets, and the heir is named in the obligation, 
which is all the law requires to fubjed it to the pay- 
ment of bonds, as appears from Kellow v. Rowden, Ante, f. 
^ddod. 253. : and, from OJbqfion v. Stanhope ^ 2 Mod. 

50. it is plain that the only thing which diftinguiflies 
fuch an effate from any other, is, that it is not imme- 
diately chargeable to fatisfy debts j but that, where it 
defcends and comes to the heir by fuccel&on, it clearly 
may. I ihall, therefore, conff der this cafe under thefe 
three heads: ift. Upon the conftruftion of 3 and 4 
William and-iW^ry, c. 14. againff fraudulent devifes, 
which gives an aftion againft the heir and devifee; 
edly. That bonds are fuch liens in equity, either before 
or fince that ftatute, as cannot by any contrivance be 
defeated ; and, 3dly,'That the decree in 1725 hat 
bound this eftate in equity, precedent to the devile, in 
fuch a manner, that no fubfequent aft can affsd the 
effate-. 

.iff, 'With refpeft to the aft againff fraudulent de- 
vifes, both the reafon and the words of it extend to the 

prefent 
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pivfent cafe. The preamble is, ** Whereas it is not 
reafonable or juft, that, by the pradice or contrivance 
of any debtors, their creditors ihould be defrauded of 
their juft debts, and, neverthelefs, it has often h:^ 
pened, that where feveral perfons, having by bonds' 
or other fpecialties bound themfelves and their heirs, 
have afterwards died feifed in fee>fimple of and in 
manors, and have deyifed the fame, or difpofed 
thereof in fuch manner, as fuch creditors have loft 
their faid debts ; all wills, therefore, or teftaments, of or 
concerning any manors, fsfr. whereof any perfon at 
the time of his deceafe is feifed in fte-ftmple in poffef- 
fion, reverfion, or remainder, Ssfr. fliall be deemed and 
taken (only as againft fuch creditor or creditors as 
aforefaid) to be fraudulent and void.” And, feft. 5,, 

in all cafes, where any heir at law lhall be liable to 
pay the debt of his anceftor, in regard of any lands, 
fifr. defcending to him, and fhall fell, alien, or make 
over the fame before any adion brought, fuch heir at 
law {hall be anfwerable for fuch debt, in an adion 
of debt to the value of the lands,” Sjfr. 

The mifchief, which this ftatute had in view, was a 
defed in the common law ; that, although it was the 
intent of the law that an heir, in refpcd of the land 
defcended, fhould be boimd, yet it was left in the 
power of the obligor, by a devife, abfolutely to defeat 
his creditors. This was the general mifchief, and is 
plmnly within the reafon of th^ ad, and the thing . ft 
intended to prevent : for, it is as unjuft that the heir 
ihould be able to defeat the creditor,, as that the an'« 
ceftor ihould, and, cordequebtly, as much juftice to 

prevebt 
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^event It in him, as in the other. The ftatute fayt 
0tl wills Jball be void as againft the creditor ; cautiouCy 
wording it fo as to take in every cafe, where a creditor 
may be defeated of his debt, and where he would have 
obtained fatisfa^dn, had no Aich will been made. It 
may be objefied, that the will mentioned in the ftatute, 
is not the will of the heir, but of the anceftor. I an» 
fwer, the aft relates to all ;vills, and is not iqonfined 
to that of the debtor ; but, if it was, the heir is debtor 
in a proper fenfe for this purpofe. The making of all 
wills void, as againft creditors, is attended with no 
inconvenience ; it gives the creditor no new right, but 
only removes that out of his way which unjuftly o|?- 
ilrufied him. It avoids the will only as to the credi- 
tor ; and, certainly, where the will of the hffir prevents 
the creditor from that, which would otherwife, in point 
of law, have been applied for his fatisfadion, fuch will 
is in fraud of the creditor. It may be faid, that the 
preamble extends only to the will of the obligor, and 
that the enading daufes muft be retrained by the pre- 
amble ; but the rule made to maintain the objedion is 
not true : for it is well known, that general ilatutes 
are made from particular -cafes ; every day’s .experience 
proves it i and, indeed, it is mauifefrly fo in this ad 
itfelf. For the preamble mentions only wills .; but one 
of the clanfes in the fbatute relates to conveyances made 
by the heir, which is lefs reconcileable to the preamble 
than wills rnade by him : and, though it be faid, for 
remedy (f ’t^hiehy it is added, and for the maintenance of 
juft and upright, dealings which is as much as to fay, 
and of all other. the like cafes i and, to avoid all doubt? 
pf this kind, the wprds ftlch cr editor f are repeated, to 
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ftow the provifion was not to be reftrained to one cafii 
only. Can it be conceired, that an aft to preveni 
fraudulent devifes, Ihould particularly provide againff 
conveyances by the heir,, and forget a devife made by 
him ? But the legiflature know, that the firft part of 
the aft gave remedy againfr that, as it did againft all 
wills. Here I may obferve, 13 Elht. c. 5. againft 
fraudulent conveyances ; fioce it is a maxim, that fta- 
tutes, made in pari materia^ are to be taken into the 
conftruftion of each other, as Lord Hale faid in Baily 
V. Murin, i Vent. 246. fuch afts are explanatory of 
each other ; and, agreeable to this,^as the cafe of Hod- 
fon V. Wallis, confidered upon the divifion of inteftates 
eftates. So, in Read v. Ward, 12th December 1739, 
where the queftion was, whether Knox Ward was a pur- 
ehafer faved by the aft againft bankrupts, 2i yac. 1, 
c. 19. it was objefted, that though there wrere five 
years between the aft of bankruptcy and the commif- 
fion, yet he had notice of the aft of bankruptcy j and, 
though 21 Jae- makes no menticai of notice, yet it 
Was thought proper to confider that aft by the other 
of 13 Eliz. c. 7. by the laft claufe whereof, it is en- 
afted, that the aft (hall not extend to lands heretofore 
alTured by any fuch bankrupt, or hereafter to be aflur* 
ed ; fo that fuch alTurance be made bond fide, and that 
the parties, to whofe ufe fuch alTurance hath or flialt 
be made, be not, at or before the making of fuch. 
afiiirance, privy or confenting to the fraudulent pur* 
pofe. Now, the 13 Eliz. maks aii deeds void, which 
operate to the prejudice of creditors, whether nuuie b]f 
the. immediate debtor or not, according to Aphwtrj 
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by the hdr of the obligbr, was held fraudulait againft 
a creditor. So, in 5 Co. 60. the fame queftion upon 
13 Eiiz. and the conveyance by the heir held fraudu- 
lent ; and that afts of parliaipent made in prevention 
of fraud, ought to have a favourable interpretation. 
Thefe cafes went upon the doctrine, that the ftatute 
relates to all conveyances, which defraud the creditor 
of that eflate that muft otherwife have come to* him by 
law, and prove that the ad comprehends the alienation 
of the heir. It is objeded, that the ftatute is confined 
to the debtor', but, here, it is a general queftion, 
whether the ad againft fraudulent devifes extend to 
the devife of the heir : now the heir is debtor ; he is 
bound in the bond ; and, in an adion againft him, he 
may be charged without charging affets ; it is his bu- 
finefs to difcharge himfelf for want of affets, for he is 
debtor •*«dth refped to the lands defcended. The adion 
muft be in the debet and detinet', and, before the fta- 
tute of jeofails, it was error to lay it in the detinet only. 
As, therefore, he is, in law, debtor, he i$ within the 
purview of the ad ; and, in Turner' % cafe, 3 Co. 18. 
it is determined, that all ftatutes againft fraud fhall be 
liberally and beneficially expounded to fupprefs the 
fraud. If it is laid, that this holds true, where the re- 
verfion is expedaht upon an eflate for life, but not 
where an eflate tail intervenes, fome pretence muft be 
fhown for this diflindion. The ad fays, reverjions or 
remainders, which, if relating to the firfl, muft alfo 
take in the fecond, the fecond mifchief being certainly, 
the fame m both. 
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2dly, The next qucftion is, whether, fuppoling there 
was no remedy at law in this cafe, equity would fuffer 
creditors to be defeated by the devife of the heir ? It 
is a general rule, that a truftee caipot defeat a charge 
upon the eftate by any voluntary aft ; but the charge 
will follow the eftate in the hands of the volunteer, 
and it makes no difference whether the conveyance be 
made iir his life-time by will, or dying without heir : 
for, if the taker is a volunteer, the eftate will be 
charged. There is a plain inftance of this in the lien, 
which the wife has in this court, upon any intereft of 
her’s not reduced into the hufband’s poffeffion, to be 
provided out of it. Sed per Lord Chancellor, it is cer- 
tain that, if an obligor, before the ftatute, devifed his 
lands, equity could not come at them, nor relieve his 
creditors j that is fettled. I have feen many cafes of 
Lord Netltngham'Sf where it was fo determined ; and 
Lord Chief Baron Comyns faid, he had heard Lord 
Chief Juftice Holt declare, that equity could not aid in 
fuch a cafe. The wife, in the cafe I put, has fuch a 
Men, as will prevail even againft a commiflion of bank* 
ruptcy ; which is a ftrong and favourable conlideration 
for creditors. I think it is fince the ftatute, that equity 
has made the ftrong cafes in favour of bond-creditors, 
and conftdered the heir as ftrongly bound. The law 
gives the eftate to the creditor only quoufque debitum 
folutum } but this court will decree a fale, order intereft 
to be paid, and make the heir accountable for the pro- 
fits received by him ^ becaufe, fmee the ftatute, equity 
confiders the heir as a truftee, and there is m other 
principle for fuch decrees. The law makes an heir pay 
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cofb in an a£tion by a creditor upon a bond ; but this 
court gives him his cofts, if he has done nothing wrong, 
and this upon the fame principle. Equity will alfo 
dired the fale of a reverlion after an eftate for life ; 
becaufe the eftate is applicable as a truft eftate. I do 
not know that there is any inftance of the court's doing 
' thefe things before the ftatute, but they have been done 
fince by the equity of thq aft. In many c^es, this 
court goes farther than the law. The law only gives 
an a£lion againft an executor for a devqftavit ; and, if 
the executor is infolvent, the creditor is defeated : but 
this court goes farther. So, if a money legacy is paid, 
equity will oblige the legatee to refund. The law fays, 
a reverfion after an eftate tail is aflets, as much as after an 
eftate for life ; only, it is not fo foon effectual. Where 
it is after a life, the heir cannot plead riem per defeent^ 
and the creditor will have a judgment againft him ; but, 
after an eftate > tail, he may plead riens per defeent^ yet 
the creditor may take judgment quando acciderint, and 
have execution when the reverfion comes into poffef- 
fion. The only difference, therefore, is in regard to 
the time, when the creditor can obtain the fruit of his 
aftion ; but that makes none in the things, nor in 
equity, which refpefls the fubftance, and not little va- 
riations in the form of pleading, or times of execution : 
in both, the bond is real lien, though not immediately 
effectual againft one intereft. So, if a right encum- 
bered, or a rent-feck defeend, the heir may plead riens 
per defeent, and the creditor may have judgment qm 7 t~ 
do aedderint, and take execution after; yet the law 
fays, that neither the right, before it be reduced into 
poffeffion, nor the rent- feck before feifin had, are aflets, 
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Bredimen*^ cafe, 6 Co. 58. Equity confiders all cont 
tingent interells as real ones, though ftibjed to a con- 
tingency, and will not let the perfon who has it carry 
it away. Suppofe a cofitingent remainder, and, in the 
life of the obligor, the contingency not happened, it is 
not alTets ; but, when the contingency does happen, 
it will be applied to pay debts in equity, wdiich Ihows 
that the court confiders. bonds as real liens upon the 
cftate, and will not, in any cafe, allow the creditor tQ 
be defrauded. 

3dly, The third point is the decree of i8th June 
1725, which has bound the eftaie. It directs the eftate 
of the inteftate father to be fold, and the money, arif- 
ing from the fale, to be applied for payment of his 
debts. The Mailer, therefore, might have fold thi$ 
eftate under the decree ; and, if he might, then the 
decree binds it from the time it was pronounced.** Sup- 
pofe a naked right, or a contingent remainder had dc- 
fcended, yet it would have been bound, though at law 
it is not aifets ; but it is bound to be applied in future. 
The meaning of binding by a decree is, an order that 
the thing fliall be done : it is not material whether pre- 
fently or at a future time. The only queftion, then, caq 
be, whether a man (hall defeat the intention of the court } 
and it is evident from Sir Thomas Harvey v. Montague^ 
I Vem, 57. 122. that the court will not fufter it, nor 
countenance any art to elude the forge of its decrees. 

Mr. Murray argvfed fpr the defendant, that the con, 
ftru^ion of 3 and 4 Wm. and M. muft be the fame in 
this court as at law } the intent of conftruing a ftatute 
being only to difeover the pieaning of parliament in 
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making it, and that mull be uniform and certain : for, 
if one court puts a diiferent condrudion upon it from 
the Qther, one of them mull necelTarily be in an error. 
Indeed, one court may give a different, more extenfive, 
or more effeftual remedy, • than the other, as this 
court generally does ; but, ftill the meaning of the 
legiflature muft be the fame in all courts, where its 
afts are confidered, I fhall confider, firft, how the 
matter in difpute ftood, both at law and in equity, be.- 
fore the ftatute. 

At that time, neither in law nor equity were 
lands devifed, liable to pay bond debts : there is no 
part of the law more certain, than what relates to 
bonds, and the cffe^s of them. If the heir was not 
named in the bond, it was only a perfonal contraft i 
if he was named, all the effe^ of it was, that the lands 
defcen^ed to him Ihould be liable i but dill, in point 
of law, bonds were never conddered as liens upon the 
obligor’s lands; and, therefore, feveral qther fecun* 
ties were introduced by a£ls of parliament, which 
(hould become real liens, as datutes merchant, daple, 
recognizances, fcfr. But bonds were left as they dopd 
before, and no adion upon them could be brought 
againd a terre.tcnant of the obligor, but againd his 
heir. There were devifees before the datute of wills ; 
but no adion on a bond could be maintained againd a 
devifee of lands by cudom, merely becaufe they were 
conddered at law as alienees. The law was the fame 
with refped to the devifees of the obligor before 3 and 
4 Wm. and M., and none of the datutes againd frau- 
dulent deeds relate to devifes, either in law or equity ; 
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for the devife took hot effect death) and, ffoitt 
the time of H. 8. to this ftathte, thottgh many iwills 
hiuft have defeated creditors, yet there is no iil- 
ilance of their obtaiihng relief. This is proved by 
the greateft authority : 'for this very aft of parlia- 
ment fays, that, by that means, the debts were loft. 
Since this aft, all the cafes have gone upon it as intro- 
ducing a new law, as laying down a new rule, and 
the determinations have been founded upon it ; i Witt. 
99. A bill brought upon this aft againft the devifee 
of the obligor in a bond, the defendant inftfted the 
heir Ihould have been a party ; faying, that the aftion 
fhall be brought againft the heir and the devifee jointly. 
Lord Cowper’s, words are ; “ It is the aft^ makes this 
alfets in the devifee’s hands j and that, requiring the 
“ heir to be made a defendant, you muft follow the 
remedy therein preferibed ; and this bill, in equity, 
“ is as an aftion at law which fliows that thefe pro- 
ceedings againft devifees are confidered in this court as 
ftriftly founded upon the ftatute, which muft be ftriftly 
■ purfued ; and, independent of this law, equity could 
not interpofe. Indeed, the reafon of the thing fpeaks 
it: for this court has only a concurrent jurifdiftion 
with courts of law in legal aflets to give relief ; but, 
in the fame rule of property, for to follow another 
rule, would be to make law. It is a maxim of law, 
that lands are not liable to ftmple contraft debts, and 
copyholds to no debts. It may, perhaps, be hard to 
account for all thefe rules : they are founded upon 
reafons which have long fince ceafed ; yet equity, find- 
ing thofe rules eftabliihed, cannot affift againft them. 
Before 39 Car* 2. c. 3« an heir, taking a life eftete 
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At occtipant, was not thereby fabje& to his anceftor’s . 
debts ; nor di<^ equity ever make him fo : and, in all 
Cafes, where the law fays that lands are legal aifets, 
this court does not depart from the rule of property 
laid down at law, but proceeds in a more extenfive 
manner, and gives a more effectual remedy. Suppofe 
the cafe of a fever fion after an eftate for life or in tail, 
the law fays the firft is aflets, and that the hefr cannot 
plead riens per defcent ; or, if he did, that judgment 
would be given againft him : whereas, in this comt, 
the eftate might be decreed to be fold, which is only 
coming at the thing fooner. But the other, in law, is 
not affets, becaufe the heir may do what he will with 
it ; he may fell or give it away, and the creditor’s 
being able to take judgment, quando acciderint, proves 
nothing} for he may take fuch judgment, though 
there be nothing defeended to the heir at all. This 
court, then, will not fay, fuch an intereft is aifets^ 
becaufe that would be to make law. Cafes may be 
•put, where fuch a reverfion is a good and certain eftate, 
as where it is after a limitation to the firft and other fons 
of a woman of 6o ; yet it will not be affets. In order 
■to avoid the confufion of two rules of property, this 
court adopts the rule of law ; fo it does with refpefl: to 
.the civil law in cafes of legacies ; and, indeed, if differ- 
ent rules were allowed in different courts, it would be 
in the eleftion of the party, what meafure of juftice, 
what fort of determination, he would take. The pre- 
fent will is made by one who is neither a debtor nor 
•a truftee, for his eftate was never liable: it was never 
affets in his hands *, nay, it never was fubjeft to pay 
"debts in the hands of the obligor. How, then, can it 
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be a fraud to difpofe of what was never 4 iable> even id 
the obligor’s hands ? There is no donbt bat the heir 
might have incumbered this eftate, given it to whbm he 
pleafed, barred it by a common recovery. Cui botui 
then, is this court to intei^ofe ? Only to put the parties 
hereafter to the expence of a recovery to enable them 
to devife it ; and fo, no fair or upright dealing will the 
ftatute produce, but with regard to the fees of C. B. 

This brings it, therefore, to the conftruflion of the 
ad: ; and that mud be uniform in law and equity. It 
fets out with a maxim, deduced from natural juftice, 
that creditors Jhovld not be defrauded : are there any 
defrauded here ? And, granting that this ftatute was 
made to fupply a defed in 13 Eliz. and carry the pro- 
vifion to devifees ; admitting, likewife, the rule of con-, 
ftrudion of ads in pari materid ; yet will it nm aifed 
this cafe ; for it is not within 1 3 Eliz. If he had been 
feifed of this reverfion in fee, and made a grant of it, 
the grantee, and not the creditors, would have had the 
benefit of it by that ftatute. The enading claufe in 
3 and 4 W. and M., which has been mentioned as re* 
lating to conveyances by the heir, has a preamble, in* 
dependent of that to the former part of the ftatute ; 
and though a claufe may in fome cafes go farther than 
the preamble, yet certainly it cannot, when it refers to 
the preamble, as it does here ; faying, fuch creditors^ 
that is, fuch as are mentioned in the preamble, to whom 
a man has bound himfelf and devifes, not where a third 
party devifes. In conftrudHons, verba relata in ejfe i/i- 
dentur: repeat the words here, and the claufe will not 
reach this cafe. There is a remedy given by the ad t 
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in kdion may be brought againft the hdr at law of the 
obligor and fticb deyifee. That again refers t® the 
preamble : how can the devifee be charged) but in an 
fi^on as devifee of the obligor ? He may plead rienx 
^er devifCi if the heir could plead riens per defeeni from 
the devifor. Hares diciiur ab haredilate; it is not 
from beingyow.* for, if nothing came to him by defeent, 
he is not heir. Had the reyerlloh been after % life, thi 
heir muft plead it fpecially ; becaufe the law fays, fuch 
in intereft is quaft affets : but, in the prefent cafe, he 
piay plead riens per defeent; becaufe, in law, he has 
nothing. Indeed, if the reverfion had defeended, he 
might have been liable j but the reafon of that is, be- 
caufe, in pleading, he muft have made himfelf heir to 
the obligor ; but it is otherwife, if not conneded with 
the debtor : as where the anceftor has a fon and a 
daughter by one venter, and a fon by a fecond, and 
dies ; .the eldeft fon enters and dies before any a£bioB 
brought, and makes pojfejjio fratris^ fsfe. the daughter 
would have the lands, but Ihe could not be charged, 
not being very heir j nor could the fecond fon, as not 
having affets. Here, if the devifor had iffue, and the 
eftate tail had continued, yet he might hare devifed 
this reverfion, and it would have been good : but if, 
after a long courfe of defeents, the eftate tail was fpent, 
and the reverlion had gone through twenty purchafers, 
the creditors might, after 500 years, re-call this rever- 
fton to pay their debts, though the devifes were good 
during dl that time } and this for no other end but to 
make perfons fuffer recoveries, as if an omiffion of a 
leg^ ft)rm^ty created ^ new head of equity. 


It 



47 ^ 


Title XVn. Rewrfim. § *6* 

It has been objeded» that the defendants were pre* 
eluded by the decree, when the queltion was not made 
in the cafe, was not heard by the court, nor the eftate 
then before it. But, indeed, all that is begging the 
quelUon : for, if this inlerell was part of the father’s 
eflate, then it was to be fold by the decree ; but not if 
it was the Ton’s eftate, for that the court could not bind. 
The father had lands; whi(;h were fold by this decree ; 
but, when it was made, the court could not order a 
fale of the reverfion, for the fon might have barred it 
after the decree. 

Mr. Attorney General.— If it was true that the only 
bufinefs of this court is to give a farther remedy than the 
law does, but ftri£i:ly tied up to the rules of law, many 
rules of equity muft be laid afide, fince they cannot be 
accounted for. How is it, that when there are two 
obligors, and one dies, though there is no way .at law 
to fubjed: the lands of him who died, this court does 
alllft: ? So the profits of an eftate, defeended to the heir, 
cannot be reached, at law ; yet here they will. The 
true reafon is, that there is a general ground in law 
which warrants it, that the eftate defeended is the cre- 
ditor’s, and liable to pay his debts : and, in all cafes, 
wherever the law lays down a general principle, or 
creates a general lien, this court will carry it on where 
-the law will not. Now, fuppofe the obligor himfelf 
had devifed this reverfion, would it not then have been 
liable to his debts ? Certainly it muft, and would fall 
within the obvious fenfe of the ftatute. And why fliall 
it do fo now ? fince the law does not regard the time 
when it is to be applied in payment. It is true, the 
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Iaw fays, a reverfion after an eftate tail is not alfets ; 
but that is only in the fenfe of the heir’s not bdng 
charged with the debt : and yet at law it is afiets when* 
ever it veils and comes into pdfleflion. The cafe of 
fojjejjio frothy that was put, is millaken ; for, certainly, 
the filler would be liable, and fo it appears from 
Thmpfon's Entries^ 420. and 1 hutw. 504. becaufe Ihe 
mull lliew how Ihe becamo heir, and that Ihe is heir to 
him who is heir to the land, A judgment differs from 
a bond only in this refpe£l, that execution may be taken 
upon it diredly, without farther a£tion, as to the time 
of 500 years. That is not an obje£libn to this cafe, 
but to the nature of the thing ; ' for it would be the 
fame if there had been a judgment : it would go in 
courfe of defeent, and why Ihould it not defeend 
cum mere ? 

Note, that the quellion as to Blacket*s bond, which 
was paid out of the perfonal ellate, was, whether he 
having a collateral perfonal fecurky, the creditors Ihould 
alfo Hand in his place as bond creditors, and fo take 
part of the real ellate, as his bond would have done. 
But that was not now argued, having being Ipoken to 
at a former hearing ; and the other quellion only di~ 
refled to be argued again. 

Lord Chancellor. — The firft quellion is upon 3 and 
4 PT. and M. ch. 14. whether this reverfion in fee, 
now come into poffelllon, ought to be confidered as 
affets for the payment of bond debts ? I had great 
doubt of it upon the fi^ hearing, the quellion being 
Aew and never yet determined j bur, having deliberated 
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Upon it, I am of opinion that the teverfionj hoUr come 
into poffeffion, is become affets to pay the debts. I 
agree it muft depend upon the conftru£tion of the 
llatnte : for, before that, there was no method either 
at law or in equity to make lands devifed and the de- 
fcent broke liable to debts. The reafon whereof wasj 
that the anceftor, by his fpecialty, bound the heir and 
nobody elfe ; and not even the heir unlefs he was 
named, but only the executors and adminiflrators : 
but, where the heir was named, the law was not fo un^ 
reafonable as to fay, he Ihould be perfonally bound 
ferther than the extent of what came to him by defcent j 
fo that, if nothing defcended, he was not fubjefl: at alL 
The devifee, on the other hand, was never bound ; the 
heir being only fo by naming him, and the devifee being 
no reprefentative, which was very unreafonable : for, 
as the eftate in the hands of the anceftor wai fo far 
liable that a judgment would have bound it in him^ 
and if he had died, leaving it to defcend, the heir mud 
have applied it, it was very hard to fay that a voluntary 
aft of the obligor Ihould defeat the charge. 

Different ftatutes have been made to prevent fraudu^ 
lent conveyances : the 13 E/iz. is one of them, but it 
does not meddle with wills. The law prefuming a con* 
fideration for a devife, the ftatute 3 and 4 W, and M . 
therefore became neceffary, not only to give a remedy 
in equity, where there was no ground for one before* 
(fince, otherwife, it would be faying a perfon Ihould 
be chargeable here who was not chargeable at law), 
but, as this was an injuftice and defeft in the law, and 
to remedy it was this law made, we mull then con* 
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fi^er whether this cafe be within the intention ef the 
ftattite $ and neitt, if the words be fufficient to attain 
that end. What is the intent ? The relief of creditors 
againft fraudulent devifes ; that* is, foghre the creditors 
a remedy notwithflanding the devife : not that the law 
thought thefe devifes mala in fe^ any more than the 
13 EUzh, does conveyances as adual frauds in than- 
felves, but as they defeated creditors, and npt others 
wife. This was the general view ; and, not framing 
the law, it was immaterial to enquire nicely, whether 
the devife was made by ihe obligor himfelf, or by a 
confequential debtor, the heir ; becaufe either the one 
or the other prevented the creditor from having his 
debt out of that, which, if fuffered to go by defcent, 
would have been liable to pay his debt ; mid the gene* 
ral intent was, to put them all upon fuch a footing as 
they would have been if the heir had taken by defcent* 
Now, if there are words in the ftatute, the conftru^on 
muft be in that manner. We muft not add words, buC 
put fuch conftruftion upon thofe in the aft, as will beft 
anfwer the end and intent of it, as far as the words will 
bear. So has i^Eliz. been extended, as in Twpte^s 
cafe, 3 C«. %2a. by the moft liberal conilruftion; 
»nd even in criminal cafes, as 33 H. 8. ch. 33. for 
trials of murder, where criminals fly from one country 
to another, a power is given to try them by commiflion.' 
The enafting part fays, "within the kingdom or without, 
which certainly was not meant to foreign parts, but 
probably Wales or the northern counties ; and yet, by 
force of thefe words, commiflions have iflued to try 
murders committed abroad, as in the Wejl Indies', 
Baltic, ^c. (though th’efe words were thrown in for 

another 
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another purpofe), to fapprefs the mifchief* In thepre* 
fent cafe, therefore, the court ought to make the moft 
liberal conftrudion to avoid the evil intended to be 
remedied. Now, what are the words f The preamble 
recites, that whereas it is not reafonable or juft that, 
by the practice or contrivance of any debtors, their 
creditors Ihould be defrauded of their juft debts ; and 
nevertht^efs it has fb happened that feveral perfons 
having by bond, ^c. bound themfelves and their heirs, 
and died feifed, having devifed, the enacting 
claufe fays, “ Therefore all wills and teftaments/’ 
Now, the objediion is, that the preamble is applied to 
a particular cafe, the words of the enadting claufe tied 
up to that. If the preamble is fo, the ccmrt can' go 
no farther ; and it is iniifted likewife, that the only 
cafe in die preamble is, where perfons who are ob> 
ligors devife, and that the claufe confirms it, making 
the devife void only againft fuch creditors. But 1 am 
of opinion, that conftruflion is much too ftrid, and that 
the words do not warrant it ; there being two parts^ 
and no reafon to lay that the preamble is tied up tp 
one of them. The firft cafo is a general one, that it 
is not reafonable that, by contrivance of any debtors, 
their creditors Ihould be defrauded of their juft debts.’* 
Then follows a particular cafe, where one, who bound 
himfelf and his heirs, devifes. The firft words being 
general, the putting afterwards of a patticular cafe will 
make no difierence. Suppofe it had been fiamed with 
only the firft claufe of the preamble, there could be 
no doubt upon it ; and certainly the .fubfequent words 
do not fo reftrain the others as to make them ufeleft. 
They are only by way of inftance^ not to make the 
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Id iefs conmprehenfive; This, indeed, would take id 
III forts of debts, thofe bf iimple contrld as well aS 
by bond ; but thiui a devife could not be faid to be in 
fraud of a Iimple contraid creditdi* $ becaufe, though the 
lands had defcended, they would not have been liable 
to his debt. Who is debtor ? Certainly the obligoi*, 
and fo is the heir at law ; he is called fo by the com< 
mon law ; fo are all the. cafes^ and the judgments 
againil him prove it. Plowdefiy 44.0. Ihews that the 
adion is brought againfl the heir, as bound in the 
fpecialty ; and, if he Was charged only in the detinet^ 
k was error before the ftatutes of jeofails, which cure 
it after verdid ; becaufe he is debtor, and it lies upon 
him to difcharge himfelf. Indeed, if he plead fairly, 
he fhall be difcharged according to his cafe ; but, if he 
fuffers judgment to go againft him by default, he will 
be perfonally charged, which thews the difference be* 
tween an heir and an executor ; for if an executor lets 
judgment go againk him by default, yet the creditor 
has judgment only de bonis teJiatoHs ; but, againfl the 
heir, it is a general judgment ; fo that it is plain the 
heir is a debtor, but fuch an one as may difcharge him- 
felf by plea. If this is fo, and the enading cllufe 
ihakes all wills void only as againfl fuch creditor, that 
is, fuch only as could be defrauded by the devife, what 
is the conftrudion of the tlatute upon the whole ? That 
the fraud againfl creditors of any debtor (and the heir 
is a debtor in point of law, and within the words any 
debtor) ought not to be allowed. So I think that the 
ad muft be conflrued to prevent the mifchief, and that 
the devife of an heir at law is within the flatute ; and 
'i^ethdr Ishida be in poffeflion or reverfion, is jufl 
VoXm II. I i the 
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the &ine thing. It may be faid, that the cafe of the 
obligor’s dying and fuffering the lands to defcend, and 
the heir’s deviling them and dying, is provided for by 
f. 5. of the llatute. But that is giving the creditor only 
the remedy of following the heir’s perfonal eftate ; for, 
unlefs the devife be fraudulent within this llatute, the 
lands cannot be liable to pay his debt, but only the 
perfonal ellate of the heir ; which would hold in the cafe 
of a reverlion after an ellate for life, or any other interell 
devifed by the heir, and the fame queflion would have 
been made if the lands had been in polfellion. It is 
faid, a reverfion expeftant upon an ellate tail is not 
affets, and the heir may plead Hens per defcent ; but 
that does not prove that the reverlion in fee, when 
fallen into polfellion, Ihall not be liable. If it had been 
fuffered todefcend, though through ten defcents,it would 
have been liable, and the heir charged in the debet and 
detinety as in Kellow v. Rowdeuy 3 Mod. 2 53. It is faid, 
this reverlion was never -liable to the debts, but 1 think 
it is enough that there was a poliibility of its being 
liable : there was a liablenefs in it, a quality in it to be 
fo, to be fubjed to the debt. The faying a reverlion in 
fee after an ellate tsdl is not aflets, is a grofs exprellion, 
not accurate, and arifes from the method of pleading 
allowed to the heir, that he may plead Hens per defcent j 
but, if the creditor may take the reverlion, when it 
comes into polfeflion, it Ihews a liablenefs in the thing 
to be alfets. It is like a right defcending ; or, fuppofe 
a rent-feck defcended, and the heir never had feilin, he 
might plead Hens per defcent i and if the creditor took 
judgment againll the aflets^ qmndo acciderinty he might 
extend it whenever the heir got feilin. So, if a dry . 

feigniqry 
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jyghibry defcended, the heir pleaded the fame plea* 
and the creditor took the like judgment, becatire it waa 
a thing which could hot be valued j biit If aftet, a 
tenancy^ efcheated, the creditor might take out a fare 
facias on his judgment, and teach the tenancy^ though 
the inheritahee heVer was in the obligor, by reafon of 
the quality in the land; a Iriji. I93. This fliews that 
the expreffioh of not being affets is a grofs expreilion^ 
and cited only in relbeft that it is df no prefeht valuei 
Then it is faid the heir might have difpofed of it : fd 
he rnlght ; but, upon Aphafty v; Bodingbaitif Cro.Eliz, 
_350i I doubt fuch a conveyance would have beCh void 
by the f^attite. The heir at law, as tenant in tail, 
inight ho doubt have barred it ; but that may be faid 
in all cafes where a reverfion in fee after an ellate tail 
defcends, and where both defcerid from the faihe an- 
ceftor, and a fine only has been levied. The entail, 
being barfed by that means, has let in a bond, which 
only affefted the reverfloh in fee. Some . ambiguity 
arifes in this cafe, from the two ihterefts being in the 
fame peffoh ; but if the eilate tail was in a fh^gef , 
when it Woiild hot be ih the heir's poV^t to bar it, 
but the ftfanger might, the law would U the rever- 
fion not affets \ and yetj wherever the mtail be and 
the hcif has no power Over it, if he detufes sit and the 
entail determines, will it hot be liable ? I think clearly 
it would ; and, in this fenfe, it Hands free from the ob- 
je^ion of the heir’s being able to bar it. Suppofe the 
obligor himfelf had devifed the reverfion, all the reafons 
Of its being of no value and not liable, and not affets at 
his death in the hands of the heir, and confequently 
iiot a deVife in fraud of creditors^ would bold in that 

1 i 2 cafe 
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cafe as well as in this ; yet it ' is admitted tfait 
would have been within the a£l. The cafe put of 
fojfejfio fratrisy where the filler has the land, I am of- 
opinion is wrong, and* that the lands would be liable 
in her hands ; but then tKey mud fiiew the intermediate 
defcents, according to Lord Holt in Kellow v. Rowden^ 
Carth. liS. The zSaon mull be brought againd her 
as heir ^o her brother, who was heir to her father. 
I think fuch an a£lion may be brought ; and, to the 
bed of my memory, there is a precedent how to frame 
it in Clift*s Entries againd the heir at law of the fird 
obligor in the fecond degree, and alfo joining the 
dcvifee of the fird heir at law. But it is faid, that if 
fuch an adion was brought againd the defendant here, 
he might plead that the heir, whofe devifee he was, 
took riens per defcent ; but I am of opinion that would 
not be a good plea for the devifee in fuch cafe,.becaufe 
the nature of the thing required the heir to fay riens 
per defcent die impetrationis brevis ; and the devifee 
could not l^y that with regard to the writ purchafed 
againd him. Then he mud fay, that his tedator had 
nothing by defcent which he had devifed to him, and 
the ilTue would be againd him upon ihewing this rever> 
fion : for the quality of being fubjed to debts would 
be an edate in him to pay them. For thefe reafons 
I am of opinion, it is agreeable to the intent of the. 
l(^iflature, and of the datute, as well as within the 
words of it, that this edate Ihould be liable to pay 
thefe debts. 

The fecond quedion is, whether any difference mud 
be made between the fpecialty and fimple contrad 
9 creditors. 
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creditors, which are to (land in their places, in regard 
that this ellate was not liable when' the devife was 
made ? But I think, upon the reafon of this court, in 
cafes of this nature, that the (imple contrafl debts mud 
dand in their place, and that to all intents and pur- 
pofes as if the fpecialties were not fatisfied. That is 
the condruftion of all decrees, where one is to have 
the like remedy as the other woald if not paid. 

I have grounded my opinion on the datute, without 
entering into the quedion how far courts of equity 
would go to relieve creditors.’ It is certain equity has 
extended the remedy beyond what the law does ; as 
where it decrees the profits, which there is no ground 
for in the cafe of fraudulent devifes under this datute ; 
but where it is done, it is as being a fruit fallen from 
what is the creditor’s. The like where a fale is de- 
creed. But yet I know no cafe, where equity decrees 
a thing itfelf to be liable, which the law fays is not 
liable, or is not analogous to what the law direflis ; 
except only in the cafe of an advowfon in fee, as decreed 
by Lord King^ in Tong v. Robinfony and affirmed in the 
Houfe of Lords in 1730, which my Lord Coke fays is 
not alTets, as it cannot be extended, the law giving no 
remedy but by extent, quoufque dcbitum fuerit levatuniy 
except in cafe of collateral warranty, becaufe there the 
value of the whole fubjefl: is in quedion. 

As to Blacked & bond, 1 think there is no difference' 
in that ; for the dock was only a collateral fecurity : 
^d it is declared by the defeazance, that it (hall be re- 
transferred, and fo no foundation to turn that bond 
, 113 on 
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on the perfonal eftate, and this upon the rule of 
marihalltng afiets ; as, if there be a mortgage on two 
edates, and a fecond only on one, if the eftatea will 
fatisfy both, thpy fltalhbp compelled to tahe, fo as that 
all may find a fatisfa£lion ; and therefore the plaintiSa 
mud dand in his place, as well as that of others, And 
fo decreed the edate, defeend^d from Thom^t the father 
and derifed by Tboi^f^ tl^e fon^ to be liable to thti 
plaintid*s debts. 

§ 27, In the above cafes it appears that the bond 
was entered into by the perfon who had been onp^ 
feifed in fee in podedipn, and afterwards created the 
limitatipns of the edate, and was the perfon who had 
died lad feifed of the fee j and therefore the heir, in 
claiming the reyerdon, on the determination of the par- 
ticular limitations, was bound to derive his title to it 
from the obligor. But, in the following cafe, the 
courts went a dep farther, and held, that a reverfipn 
was affets for payment of the bond debts of an in- 
termediate tenant for life who was entitled fo th? re* 
yeifioit in fee, 

8m;th ». § 38. R 4 ward Penrrst devifed tp his brother Qharkt 

aB%ji,ia3o, Perrot for life, remainder tp his nqjhew Perrot 

for life, and to his drd fUtd other ions in tail, remainir 
- der to Edimrd Jobv^ Perrea for life, remainder to his 
drd and pther fons in tail, remainder tp Pfro other 
peribns in the fame manner, remainder to dte tedater's 
right h^ fpT ever. On the tedium’s death, Cbarkf 
pnt^d and died ; Robert died without idue the 

fedatoff JE^dw^rd John o^rCd, and, whife in poll 



Title XVIL Reverfion. § 28. 48jr 

feilion, «cecuted the bond in queition, and died with* 
out ifiue. The next remainder*nian entered, and died 
without ilTue ; and^ all the remainder-men being dead 
without idue, the lands came mto the podeffion of the 
defendants, who were heirs at law, both of the tefta- 
tor, and of Edward John Perrot the obligor j and Ed» 
ward John was alfo (while in podedion of the premifes) 
heir at law to the teftator.. 

In an adion of debt, brought by the obligee of this 
bond, the queftion was, whether thefe lands were adets 
by defcent in the hands of the defendants. 

Serjeant Adair^ for the defendants, argued, that the 
edate in fee did not defcend from the obligor to the 
defendants : for, though he acknowledged the re* 
raaindCT in fee to have been veiled in Edward John, 
yet, being after many intermediate remainders, and 
three of them eftates tail, it was too diflant to be an 
atdual feidn of the freehold and inheritance. 

It was fettled that, where there is tenant in tail ninth 
remainder in fee-dmple, his edate was not adets, 
being too remote a contingency. 

Lord Chief Judice De Grey faid, he had no doubt 
upon the cafe; the oidy didxculty that Would have 
arifen in thefe circumdances, (and that no very con* 
iiderable one), was, fuppoling ail the fuccedive tenants 
for life, having in them the reverfion m fee, had en* 
lered into bonds, which of them ihould have the 

I i 4 priority. 
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priqrity. At prefent, it clear, that &e bdr of 
the obligor vra$ debtor to the obligee, but only liablp 
to pay the debt in refpefl of ^e affets, whiqh defcended 
to him. How far, thejji, was the reverfion in fee, which 
has taken place, alTets in ^e hands of the heir I Thq 
true diftindion was, that a reverfion, expectant on an 
efiate tail, is not immediate afiets j and, therefor^ it 
cannot be extended, nor can the heir be compelled tp 
fell it, which he may be in cafe of a reverfion on an 
efiate for life. But fuch reverfion on an eftate tajl is 
afiets cum accident \ and the heir fhall then be charge^ 
able, which was the cafe before the cou^, 

Mr. Jufiice Gould vfis of the fame opinion ; wd faid^ 
that a reverfion after an ellate tail was not valuable 
a^ets, and, therefore, could not be valued by a jury 
according to the ftatute 3 and 4 and Mary„ 
p. 14 : but, when it pame into pofleifion, it mi^t then 
he valued, and lltould pharge the heir. 

Sir William Blackfime was of the fame opinion, ant^ 
pbferved, that the obligor had adual feifin pf this re* 
yerfion, by his own feifin as tenant for life ; he might 
have fold it, and, therefore, might charge or incum- 
ber it ; though, ftridlly fpeaking, his bond was no 
charge upon the reverfion, but only upon the heir, in 
refped of fuch reverfion defcending. And this rever* 
ffon was properly, the inftant it vefted in the heir, 
afiets by defcent in his hands, though only donmant 
|>otential afiets, till it came into poflefilon. 


§ ap, "rte 
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$ 29. Ttfe Authority of this ca& has be6n qoeftion.* 
gd i and it has been contended, that, where a perfon 
takes a reverllon by defcent, h; muft make himfelf hdr t left. 1 1 i, 
to the donor, and takis it as fuch* and not as heir to 
the intermediate keirs ; for th# int^mediate heirs never Vide Tic. zo, 
had fvich a feifin as tp tranfmit the reverlion by de- 
fcent from them to any one, who was not heir to the 
firft donor ; from which it follows, that fuch revet'^ 
fion would, in fus hands, be real aflets of the donor, 
but not adets.of any of the intermediate hrits. And, 
in the cafe of Teverdal^ v. Coventry^ where this quef> * Bro. 
tion was atgued before Ijord TIatrhy/f bqt not dceid** 
ed, and the cafe of Smith v. Parkfr^ was relied on as 
the only authority, his Lordfhip faid, ** The argument 
tl^ere is not worth reading. | do not believe it was 
reported by Mr, Juftice Elachjlone ; there the con. 

** tingent ufes never came into pofTelTion } it was, there. 

** fore, not a reverfion after ap eftate tail, but after 
“ an eftate for life only,** And, in giving judgment, 
his Lordfhip faid it was unneceffary for him to decide 
upon the queftiop of the reverfion : if that bad been 
necefiary, the. cafe in the Common Pleas did not fo 
fatisfy his mind, as to enable him to decjdp it, withot^ 
referring it to a court of con^nion law* 

§ 30. Mr. Serjeant William* ip bis notes to Sam* t Sanad. 8. 
dersf fays he has compared the cafe of Smith v. Parker^ 
in the report, with the paper-book, which was deliver?' 
ed to one of the learned Judges, who then iat upon 
the bench j and' it appeared by it, and alfo by a fhoit 
note taken by him on the paper-book, that the calc 
yras corredly ftated by Mr. JulUce Blackjhne* ^ th^ 
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the court was of 0|amon the reverfion was afiet^ But 
the learned Seijeant obferves, that the cafe of Smith 
V. Parker may perhaps be found to be of doubtful au- 
thority : and, in a caiS determined by Lord Hardwicket 
his Lordfhip laid it dodm, that a reverfion was not 
afiets for payment of the debts of any perfon, but the 
anceftor, from whom the lands immediately defcended. 

§ 31. A reverfion, expefbnt upon an eftate tail, 
is liable to the judgments, ftatutes, or recognizances, 
of all thofe who were at any time entitled to it, when- 
ever fuch reverfion comes into pofielTion ; becaufe thcfe 
fecurities attach on all the eftates of the debtor. 

$ 32. DoAor Carjf being feifed in fee, made a fet- 
dement to the ufe of himfelf for life, remainder to Sir 
■George Cary for life, remainder to truftees to. preferve 
contingent remainders, remainder to ihe firfi and other 
fons of Sir George Cary in tail malcy remainder to Wil- 
liam Cary for life, with like remainder to his firfi; and 
other fons, remainder to Nicholas Cary for life, with 
Id^e remainders to his firll and other fons, remainder to 
Poffor Gary in fee. 

Upon the death of Dodor Cary^ the remainder to 
Sir (ieorge Cary came into pofleilion, and the reverfion 
defended to Sir George Cary^ as heir at law to Doffor 
Vary- 

Sir George Cary acknowledged a judgmem, and died 
widiout iffue ; whereupon the eftate limited, to WitHam 
Cary coedt eSeU, and the4mva:fion in fee defcended to 

3 him* 
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him. He W two fotis, who died; by which, the re^ 
vsrAon came mto poAeiSon: and the queftion was, 
whether the reverfion, when it came into pofieflion, 
was liable to the judgment ackdbwledged by Sir George 
Cary. 

Lord Hardwuke was of opimon, that the reveriion 
was liable to the judgment^ becahfe it was the^eilate of 
inheritance of Sir George Cary : and, as it was fo fub- 
je£b to the intermediate eftates for life, it was in him 
liable to be granted, or charged, or incumbered, as 
he thought At; and, as he might have granted or 
charged the reverfion, fo might he have granted a leafe 
for 1000 years out of it, and which wouU^have taken 
effeft out of the reverfion in fee : and, if it had come 
to William Cary^ he could not have claimed fuch re- 
verfion but fubfequent to that leafe ; and, as he might 
have done fo, in like manner might he have charged 
it by judgment or ftatute. The point that was in KeU 
iowv. Rowden^ iinot applicable to this cafe; for, in 
that adion, the fecond fon was charged as immediate 
heir to his ftither ; but, in this cafe, the reverfion would 
not be liable to the bond debts of Sir George Carey as 
afiets by defcent, becaufe that cannot be where there is 
an intermediate eftate, but mull be where the heir takes 
as immediate heir to the ancellor, who entered into the 
bond. But, on judgment, you charge the terre-tcriant 
of the dlate that was in the perfoa who acknowledged 
the judgment, but not fo by his bond, unlefs the lands Ante, 
came as alfets by defcent t6 the very heir of Sir George 
Cary. This, fiiid his Lordlhip, will not be liable to 
l|»q in^onveoiencies 1 firA apprehended ; for, if either 

of 
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of the perfons that took an eftate tail ha| fuffered a 
recovery, there would have been an end of the rever- 
fion in fee.. Wher^ there is a tenant in tail, with re- 
verfion to him in fee, and this reverlion defcends to the 
defendsmts, they mud take it, liable to the judgment 
or llatute, or recognizance of any of their ancedors, 
in whom the edate at any time was: and, therefore, 
I am of opinion, .that thi^ reverlion is liable to the 
judgment. 


//tdaifoby § 23. Areyerfion, expcfliant upon an edate tail, is 
liable to the leafes made by all thofe who were at any 
time entitled to it, and to all covenants contained in 
the leafes, whenever fuch reverlion comes into pof- 
fedion. 


Symondd v, 
Cudtnore, 
^ Mod. I. 


§ 34. William Martin^ being tenant in tail with the 
immediate reverfion in fee in himfelf, demifed the pre< 
mifes to Elizabeth Wejlcon^e for 99 years, if two per- 
fons Ihould fo long live, to commence after the detert 
irunation of a preceding leafe. William Martin died, 
leaving idlie Nicholas Martin his elded fon and heir ; 
who, being the iflue in tail, and alfo entitled to the 
immediate reverlion in fee, levied a fine to the ufe of 
himfelf and his heirs. 


It was refolved, diat, as the reverfion in fee eame 
Vide Tit. 35. into poffeflion by the operadon of the fine, the leafe 
became a charge on that reverfion, and could not be 
avoided either by Nicholas Martin or the cognizee of 
the fine. 

$ 35 . CbarUt 
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§ 35. Charles Lordi Shelbumet han^ tenant in tail Shelburne t. 
male of the lands in queftion, with remainder to his g p, ’l_ 
brother Henry in tail male, remainder to his own right 3S6» 
heirs ; demifed them for three* lives, with covenants 
for perpetual renewal. ChaUes Lord Shelburne died 
without iffue, by which means his brother Henry be* 
came entitled to an eftate in tail male in the premifes, 
with the reverfion in fee in.himrelf. In the year 1697, 

Henry Lord Shelburne levied a fine of thofe lands, 
and, in confideration of his marriage, fettled them on 
himfelf for life, with remainder to his firft and other 
fons. 

The lelTees having claimed a renewal on the death of 
fome of the perfons for whofe lives the leafes were 
granted, Henry Lord Shelburne refufed to renew, al- 
ledging that, as his brother Charles was only tenant in 
tail of the lands comprifed in thofe leafes, he had no 
power to make them, and was not bound by the cove- 
nants for renewal. 

The Court of Exchequer in Ireland decreed, that 
Henry Lord Shelburne Ihould renew thofe leafes. From 
this decree, there was an appeal to the Houfe of Lords; 
and, on behalf of the appellant?, it was argued, that 
the tenant in tail at law, independent of the ftatute 
32 He 7 i. 8. had no right to make a leafe abfolutely to 
bind the ifiue in tail, and much lefs the remainder- 
man ; and that, even by that ftatute, a tenant in tjul 
has no power to grant leafes to bind thofe in remainder ; 
and, therefore, the leafes in queftion were abfolutely 

void, 
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void, as againft the appeliant, who did not claim ttn^^ 
Lord CharbSf or as iflue in tail, but as remaindo:* 
man. That the eftate tail, out of whkh the leafes' 
firft arofe, being fpent, and the appellant hot claiming 
under it but by a diftind limitation to himfelf in tail 
male, his fine could not let in Lord Charleses leafed 
t^n that eftate, which came in lieu of Ae Earl’s eftath 
tail ; nor could it, by confolidating the two eftates, let 
them in upon the reverfion, both becaufe the Earl ac« 
quired a new eftate, and becaufe the ufe^ of the fine 
were never declared to him in fee, but direflly to the 
ufes of the fettlement, by which, in confideratioh of 
his own marriage, the Earl had an eftate for life oniyj 
with remainder to his firft and other fons : and thefe 
eftates arofe and were granted out of the eftate tail, 
which the Earl had before the fine, and not out of a 
reverfion. 

On the other fide, it was contended^ that, b^ the 
fine, which Earl Henry levied in 1697, the eftate tiul, 
limited in remainder to him, was barred and extingfiilh* 
ed in the fame manner to all intents and purpofes, as if 
he was dead without iftue $ and the reverfion ih fee^ 
Which defcended to him as heir of Lord Charles^ im- 
mediately took ^e£t in pofTefiion.' And, as the new 
ufes of the marriage fettlement of 1697 arofe oht of 
that reverfion in fee, they were therefore fubjefl: to all 
antecedent incumbrances and engagements, which 
could affed that reverfion. That^ as this reverfion in 
fee, after it had taken efied in pofiefiion by means of 
a fine, was fpedfically bound by the cov«iants fot per'* 

petual 
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petual tene^l ; aad, as fuch coixcoants are coi^dered 
as real a^eementsf, and go with the land, fo diey are^ 
in their nature, proper for a fpecific perfermance, and 
would, in eqvuty, afied the legal interell of all diole 
who take the ellate with notice of them. That aU 
thofe claiming under the fettlement of 1697, notice 

of thefe leafes and covenants, and were as much bound 
by an equitable lien upon the lands as Earl Henry hiia^ 
felf, efpecially in favour of leflees who had made very 
great improvements, and were therefore to be confidered 
as purchafers of the right of renewal. After hearing 
counfel on this appeal, the following quellion was put 
to the Judges, viz. “ Whether, by the fine levied by 
the appellant the Earl of Shelburne in Eajler term 
1697, the reverfion in fee of the eftate in queftion 
** was let in, fubjedl to the leafes in queftion, made by 
“ Charles Lord Shelburne, and the covenants therein 
“ contained for a perpetual renewal?” And, the 
Lord Chief Juftice of the King’s Bench having deli- 
vered the unanimous opimon of the Judges to this 
effect, viz. “ That the leafes for lives now in being 
“ were good and efte&ual, as bdng ferved out of the 
reverfion in fee, which Lord Charles had when he 
“ made them, and which was now in Lord ; 
** and that the covenants for renewal were binding on 
“ Lord Henry as a lien on the fame reverfion, which 
he had let in by barring, difchargmg, and extin- 
“ guilhing his eftate tsul.” It vras, therefore, ordered 
and adjudged, that the appeal fiiould be difinifled, and 
the decree therein complained of affirmed. 


m 
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S 35. All particular eftates arefubjeftto meige in tM 
reverfion, -whenever the £une perfon becomes entitled 
to both; except eftates tail. And, where the pro* 
tedion of the ftatute *df donis cenditienalibus is taken 
from an eftate tail, it bfccomes merged, and lets the 
reverfion into pofteflion. And it has been ihovm, that 
the reverfion then becomes liable to the charges and 
leafiss of all thofe whd wer^ oititled to it. 
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TITLE XVm. 

JOINT-TElSfANCY. 


CHAP. I. 

0/ the Nature of an Eft ate in foint-iinancy* 
CHAP. II. 

By what Means a Joint-tenancy may be fevered and 
- deftroyed. 


CHAP. I. 

Of the Nature of an Eftate in Joint-tenaney, 


i 1, Ntmher and Connexion of 
the Tenants, 

2. EJlates In Severalty. 

3. In Joint -tenancy, 

7. Unity of Inter^, 

12. Unity of Time, 

20. Unity of Fojftjfon, 

2 I * Joint-tenancies go to the Sur- 
vivor. 

26, Not favoured in Equity, 

28, Who may be Joint-tenants, 


35* Hujhand and Wife cannot 
be Joint-tenants, 

41. Joint-tenancies for Life, 

43. With feveral Inheritances. 

49. Joint-tenants cannot charge 
their Eftates, 

54. No Dower of a Joint- 
tenancy, 

Nor Curtejy, 

56, In what A&s they muji join. 

61. Remedies againjt each othcff 


Section i. 

\^rrH refpe£t to the number and connection of the 
owners of eftates, they ma;^ be held in four 
different ways: in feveralty, joinMensmcy, coparcenary, 
and commono 

Voi-n. Kk 


Number and 
Connedion of 
the Owneia 
of Efiatet • 


S 2 * Where 
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S 2. Where a perfon holds lands in hL own right 
only, without having any other perfon joined or con- 
nefted with him in point of interdl, during his eftate 
therein, he is faid to hold in feveralty. 

§ 3. But where lands are granted to two or more 
perfons, to hold to them and their heirs, or for term of 
their lives, or for tom of another’s life, without any 
reftridive, exclufive, or explanatory words; all the 
perfons named in fuch inftrument, to whom the lands 
are fo given, take a joint eftate, and are called joint- 
tenants. For the law will interpret fuch inltrument fo 
as to make all the parts take eifeft, which can only be 
done by creating an equal intereft in all the perfons 
who take under it. 

§ 4. Lord Coke lays, that if a rent charge of 10/. 
be granted to A. and B.yXa have and to hold to them 
two, vin, to A. till he be married, and to B. till he be 
advanced to a benefice, they are joint-tenants in the 
mean time, notwithftanding the limitations ; and, if 
A. die before marriage, the rent Ihall furvive. But, 
if A. had married, the rent Ihould have ceafed for a 
moiety, et Jic e converfo^ on the other fide. 

S 5. An eftate in joint-tenj^ncy can only arife by 
purchale or grant ; that is, by the aft of the parties, 
and never by the mere aft of law. Littleton fays, that 
if two or three perfons dilTeife another of any lands or 
tenements to thek own ufe, then the diifeifors are 
joint-tenimts. But this mode of acquiring lands is 
now difufed. 


§ 6. An 
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S 6 . An eftate in joint-tenancy may be had in re- 
mainder or reveriion. Thus, Lord Coie fays, that if 
a ^ift be made to Xwo men and the heirs of their 
two bodies, remainder to them Wo and their heirs, they 
are joint-tenants of the remaihder in fee. 

S 7. Sir William Blackjime obferves, that the nature 
of this eftate requires, i, unity of intereft j 2, unity of 
title; 3, unity of time ; and, 4, unity of poifeilion; 
or, in other «rords, joint-tenants have one and the fame 
intereft, accruing by one and the fame conveyance, 
commencing at the fame time, and held by one and the 
fame undivided pofteiHon. 

§ 8. As to the unity of intereft, one joint-tenant 
cannot be entitled to one period of duration or quan- 
tity q^ intereft, and the other to a different one : one 
cannot be tenant for life, and the other for years ; one 
cannot be tenant in fee, and the other tenant in tail.' 
It ftiould, however, be obferved, that where an eftate 
is limited to three perfons and to the heirs of one of 
them, they are joint-tenants for life. 

§ 9. Lord Coke fays, that if a man demifes lands to 
two, to have and to hold to the, one for life, and to the 
other for years, they are not joint-tenants : for an 
eftate of freehold cannot Hand in jointure with a term 
for years, and a reverfion upon a freehold cannot 
ftand in jointure with a freehold and inheritance in 
poffeilion. 


§ 10. It 
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$ 10. tt is* however* faid by Lord Cokt, that a tight 
of a£tioh and a right of entry may ftand in jointure. 
For, at the common law, the alienation of the hufliand 
was a difcontinuance to the \wfe of one moiety, and a 
diffeifm of the Other j fo'as, after the death of the huf. 
band, the wife had a right of adion to one moiety, and 
the other joint-tenant a right of entry into the other : 
but they were joint-tenants' of the right, becaufe they 
jhight join in a writ of right. 

Secondly, that a right of aftion, or a bare right of 
entry, could not ftand in jointure with a freehold or 
inheritance in pofteflion ; and, therefore, if the hulband 
made a feoffment of the moiety, this was a difcon- 
tinuance of that moiety, and the other joint tenant re- 
mained in poffellion of the freehold and inheritance of 
the other moiety, which, for the time, was a fevcrance 
of the jointure. 

§ II. As to the unity of title, the eftate of joint- 
tenants muft be created by the fame or inftrument, 
whether legal or illegal ; as by one and the fame grant, 
or by one and the fame diffeiftn : for a joint-tenancy 
cannot arife by defcent or aft of law, as has been 
already obferved, but merely by purchafe or acquifition 
of the party. 

§12. As to the unity of time, the eftate muft 
become vefted in all the joint-tenants at one and 
the fame inftant, as well as by one and the fame 
title. 


5 13. Thus, 
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$ 13. ^hus. Lord Ceit fays, if lands be demifed i lofi. t88«. 
for life, the remainder to the right heirs of 7- S. and 
7 - ■N’* 7 - *^8, and after y. N. hath 

iffue and dies : the iffues are ndt joint-tenants, becaufe 
the one moiety vefted at one time, and the other moiety 
at another time. 


§ 14. Lord Coke, however, fays, that in fome cafes Idem, 
there may be joint-tenants, and yet the eftate may veil 
in them at fej^eral times. If a man makes a feoffment 
to the ufe of himfelf and of fuch wife as he lhall after- 
wards marry, for term of their lives, and after he takes 
a wife, they are joint-tenants j and yet they come to 
their eftates at feveral times. 


Tit. 16. c. 5. 
f. 1. 


§ 15. Mr. Hargrave feems to think, that it is only i Inft. i88«. 
allowed- in cafes of ufes, and that it would be other- ’ 
wife* at common law ; and fays, the reafon of the dif- 
ference is, that in the cafe of a ufe, the eftate is vefted Blandford t. 
and fettled in the feoffees, till the future ufe comes 3 ici. 
in ^e. 


§ 1 6. A perfon levied a fine to the ufe of himfelf Suffejc v. 
for life, remainder to his wife for life, remainder to ^Ldf'Raym 
Sir J?eter Temple Anne his .wife for their lives and 3 *®* 
the life of the furvivor of them ; remainder to their 
firft and other fons in tail, remainder to the iffues 
females of their bodies, and the heirs of their bodies 
begotten. Sir Peter Temple had iffue by Anne two 
daughters, Anne and Martha^ Martha died without 
iffue i afterwards Anne died. 

lCk3 


It 
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It was argued, that the two filters were ^tenadits in 
common ; but, per Haiti tlie ellate is limited by way 
of ufe to the ifibes females, and ilTues females compre- 
hend all iffues females.* ITien the cafe is, tenant for 
life, remainder to all his^ ilTues females, ^c. If the 
tenant for life has but one daughter, Ihe lhall have the 
whole eftate tail ; if he has more daughters, they lhall 
be joint-tenants for life, with: feveral inheritances, 'fhe 
cafe in Co. Lit. 188 a. of a feoffment to the ufe of hinr- 
felf for life, and of fuch wife as he ihould afterwards 
marry, and then he marries, he and his wife are joint- 
tenants ; this cafe will rule the cafe in quefiion : for it 
is a joint claim by the fame conveyance, which makes 
joint-tenants, and not the time of the veiling. 

§ 17. A fettlement was made before marriage to 
truftees, in trull to permit the hulband to the 
profits for 99 years, if he fliould fo long live ; and, 
after his deceafe, to permit the intended wife to take 
the rents and profits for her life j and, after the deceafe 
of the furvivor of them, to permit all and every the 
child and children of the body of the hulband begotten 
on the body of the wife to take the rents, ifiiies, and 
profits of the faid premifes to them and their heirs 
for ever. 

Lord Tbwrlow declared, that, according to the true 
conllru&ion of the fettlement, the eftates were to be 
confidered as fettled on the children in joint-tenancy. 
And, on an appeal, his Lordlhip faid, that, whether 
the fettlement was to be confidered as the conveyance 

of 
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of a Icgd ^ftate, or a deed to ufesy would make no 
difFerence ; and that the vefting at different times would 
not prevent its being a joint-tenancy. 

§ 18. A perfon devifed lands to his two fons, and the 
heirs of their bodies ; and that his executors fliould have 
them until they came to their feveral ages of 21 year$. 

The queftion was, whether one of them might enters 
for it was ol^e£ted that it was a joint eftate to them, 
which could not be if they fhould have feveral com- 
mencements. But four of the Judges were of opinion, 
that when either of them came to the age of 21, he 
Ihould then have his part and poffeffion, and yet the; 
joint-tenan^ ihould take place. 

Lands were devifed to a woman and her 
children, on her body begotten or to be begotten by 
W> A.y and their heirs for ever. 

It was determined, that the devifee and all her chil- 
dren took as joint-tenants ; and it was no objeftion that 
by this means the feveral eftates might commence at 
different times, 

§ 20. The laft requifite to a joint-tenancy is unity of 
pofleilion. Joint-tenants are faid to be feifed per. mj^ et 
per taut ; that is, each of them has the entire pofleffion 
as well of every part as of the whole. They have not 
one of them a feiiin of one half, and the other of the 
remtuning half ; neither, can one be exclulively feifed 
pf one acre^ and his companion of another. But each 

k, 4 has 
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has w luidivided mpiety of the whole, ami not du 
whole of ^ undivided moiety ; from which it follows, 
that the pofleilion and feilin of one joint-tenant is the 
pofieflion and feilin of^he other. 

§ 31. The union and intirety of intercft, which 
exifts between joint-tenants, has given rife to the prin- 
cipal incident to an eflate in joint tenancy, which is the 
right of furvivorfliip. Thus, Littleton fays ; “ If three 
“ joint-tenants be in fee-fimple, and’ the one hath ilTue 
and dicth, yet they which furvive fliall have the 
“ whole tenements, and the iffue Ihall have nothing. 
“ And, if the fecond joint-tenant hath iffue and die, 
“ yet the third which furviveth. fhall have the whole 
tenements to him and his heirs for ever.” , And Lord 
Coke fays, that this is called, in law. Jus accrefeendi. 

§ 33. The right of furvivorfliip takes place ‘mTbhat- 
tcls real, as well as in freehold ellates. Thus, Little- 
ton fays ; “ If a leafe of lands or tenements be made 
to many for term of years, he which furviveth of 
the leffees fliall have the tenements only during thp 
“ term by force of the fame leafe.” And this benefit 
of furvivorfliip takes place on a leafe for years to two, 
though one of the leffees dies before entry. 


§1 35. A truft of a term in joint-tenancy, fliall gn 
to the furvivor in equity as well as at. law. 

$ 34. Two joint jiurchafers of a Ipaffc, for year8| 
afligned it to a third perfon, who was a fri^ of one 
of the jomt-tenants, and, with the oonfent oitho 

But 
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But it \Eas mithout con^ 4 ^atipnt and no declaration Qf 
truft was given ; winch the defendant confe&d in his 
anfwer. 


The queftion was, whether* this truft ihould refuk 
for the benefit of the furvivor j or, whether the credi> 
tors of the joint-tenant, who died, ihould come in for 
an equal moiety in equity ? The two joint-tenants had 
continued to receive the profits jointly, after the afiign- 
ment. 

The court were of opinidn, that, though furvivor- 
fhip is looked upon as odious in equity, yet, in this 
cafe, the truft Ihould furrive for the benefit of the fur- 
viving cejiuique truft only. 

§ There are fome cafes in which there may be 
a joint-tenancy without an equal right of furvivorfhip. 

Thus, Lord Coke fays, if lands are let to and B. i Inft. 181 i. 
during the life of A., if B. dies, A. fiiail have all by 
furvivorlhip ; but, if A, diet, B. lhall have nothing. 

§ 26. As the right of furvivorlhip is often attended Joint-tenancf 
with hardlhips and injuftice. Lord Hardwich fays, the in Equity, 
courts of equity have taken a. latitude in conftruing zVef. 258. 
againft joint -tenancies, on the ground of intent; and 
have, therefore, determined, that if two men jointly 
and equally advance a funt-of money-on a mortgage in Petty v. 
fee, and take the fecurity to them and their heirs, there f Ab*Eq 
i^aU be no furvivorfhip j aqd, if they were to foreclofe 290- 
the eftate, it Ihould be divided between them : becaule 
their iotcfitjoA 19 to he fo. U has been ikid, 

indeed. 
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^deed, (fays he), that, if two men make^a purchafe, 
they may be underftood to purchafe a kind of chance 
between themfelves, which of them ihall furvive : but, 
it has been determined^ that, if two purchafe, and one 
advances more of the purchafe money than the other, 
there ihall be no furvivorlhip. 

§ 27. .The defendaht Crtfddock’s father, the plaintiff 
Lake^ and three others, (five in all), having entered 
into an undertaking to drain the overflowed lands of 
Weji Thorock^ the truftees for the fale, by the confent 
and diredlion of the commiffioners of fewers, did, by 
deed indented and inrolled, dated the 8 th of February 
1695, in confideration of 5145/. paid to the commit 
fioners by the five purchafers, convey the fame to the 
defendant Craddock’s father, the plaintiff Lake^ the 
three others, and their heirs ; upon whichj feveral 
fums of money were expended, in carrying on the un, 
dertaking. 

The pluntiff Lake brought his bill againit the reff of 
the partners or their reprefentatives, for an account and 
divifion of the partnerihip eftate : and the only quefiion 
was, whether, thefe five purchafers having made this 
purchafe jointly, fo as to become in law joint-tenants, 
the fame fliould furvive in equity ? 

Sir y^epb Jekyll, on debate, decreed, that the fur-, 
vivorfhip ihould not take place ; for that the payment 
of money created a cruft for the piarties advancing the 
fame : and, an undertaking upon the hazard of profit 
or lofs was in the nature of merchandifing, when the 

jm 
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Jus aecre/cetuh k never allowed : that, fuppoHng one of 
the partners had laid out the whole money, and had 
happened to die firft, according to the contrary con- 
ftruftion, he mull have loll all; Mdikh would have been 
moll unjull. Wherefore, it waS decreed, that thcfe five 
purchafers were tenants in common ; and, upon appeal, 
this decree was affirmed by Lord Chancellor King, 

§ 28. All natural perfons may be joint tenants ; hut . Who may be 
bodies politic «r corporate cannot he joint-tenants with 
each other ; neither can the king or a corporation, 
whether foie or aggregate, be joint tenant with a na- 
tural perfon. 

§ 29. Thus, Lord Cbiefays, if lands be given to ilnft. 190*. 
two bifliops to have and to hold to them two, and their 
fuccefl^s,^ feeing they take this purchafe in their poli- 
tical capacity as bilhops, they are not joint-tenants, 
becaufe they are feifed in feveral rights ; for the one 
bilhop is feifed in right of his bilhopric of the one 
moiety, and the other bilhop in right of his bilhopric 
of the other moiety ; and fo by feveral titles, and in 
feveral capacities. Whereas joint-tenants ought to have 
it in one and the fame right and capacity, and by one 
and the fame joint title, 

S 30. But, if lands be given to A. de jS., bilhop of Idem, 
and to a fecular man, to have and to hold to them 
two, and to their heirs, in this cafe, they are joint- te- 
nants: for each of them takes the'lands in his natural 
capacity. 

% 31, This 
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$ 31. This rule 4 oes not hold in the iafe of chat* 
tels real ; for, if a leafe for years be made to a bifliop 
and a fiscular man, they are joint tenants, becaufe the 
bilhop does not take ili his political capacity. 

5 32. If lands be given to the king, and to a fub- 
jeft, to have and to hold to them and to their heirs, 
yet they, are not jointitenangts ; for the king is not feifed 
in his natural capacity, but in his royal and political 
capacity, in jure cormee \ which cannot fhuid in,, join- 
ture with the feifin of the fubjeft in his natural 
capacity. 

§ 33. Lord Coke fays, that if an alien and a natural 
born fubjeft purchafe lands in fee, they are joint-te- 
nants } but the king, upon office found, ffiall have a 
moiety. 

§ 34. A huiband and wife being confidered in law 
as one perfon, if an eftate be conveyed to huiband and 
wife, and to a ftranger, the huiband and wife will only 
take one moiety between them, and the ftranger will 
take the other mcnety. 

§ 35. Huiband and 'wife being but one perfon, there 
can be no moieties between them; and, therefore, 
who’e an eltate'is conveyed to a man and his wife^ and 
their heirs, it is not a joint-tenancy : for jointrtenants 
take by mcaedes, and are each feifed of an undivided 
nsaiety of the whole. But huiband and wife, being 
but one perfon, cannot, during the coverture, .t^;fi 

feparate 
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feparate efts^ ; and, therefore, upon a pufchafe made 
by them both, each has the entirety, mid they are feifed 
ftr tout, and not per my. The hufband, therefore, 
cannot forfeit or alien the eflate f becaufe the whole of 
it belongs to his wife as well af to himfelf. 

S 36. William Ode and Joan his wife, purchafed ilnft. 187 a. 
lands to them two, and th^ir hdrs. Afterwards, W. 

Ode was attainted of high treafon for the murder of the 
king’s fether,^ £</«/. 2. and was executed: Joan his 
wife furvived him. Edward 3. granted the lands to 
Stephen de Bitterby and his heirs. John Hawkins, the 
heir of the faid Joan, in a petition to the king, difclofed 
this whole matter ; and, upon a fare facias againft the 
patentee, had judgment to recover the lands. 

S John Andrews purchafed a copyhold eftate. Back ▼. 
and took a furrender of it to himfelf, his wife, and his ^ VenT^o. 
daughter, and their heirs. John Andrews, being vi- inCha. 
fiblc owner of the eftate, mortgaged it to the plaintiff, 
and died. The plaintiff brought his bill againft the 
mother and daughter to difeover their title, and to fet 
afide their eftates as fraudulent againft the plaintiff, 
who was a purchafer. 

The court difmiffed thd bill, becaufe the hufband 
and wife took one moiety by entireties, fo that the 
hufband could not alien or difpofe of it fo as to bind 
the wife, and the other moiety was well veiled in the 
daughter. 

§ 38. A copy- 
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$ 384 A copyhold ellate \ras furrenddbd to the ufe 
of John Fitzwalter Elizabeth his wife, the 

longer liver of them; and, after the death of the 
longet liver of them,^o the right heirs of the lidd Jehn 
and Elizabeth for ever.* 

Lord Chief Juftice De Grey faid, that this cafe fell 
exadly, within a nite dil^ftion, laid down in out 
smcient law-books; and which, having never been 
over-ruled, continued to be law. The fame words 
of conveyance, which would make two other perfons 
joint-tenants, will make a hulband and wife tenants of 
the entirety ; fo, neither can fever the jointure, but the 
whole mull accrue to the furvivor. 

Sir William Blackjlone obferved, that this eftate differed 
from joint-tenancy, becaufe joint-tenants . take by 
moieties, and were each feifed of an undivided moiety of 
die whole, per my et per tout ; which drew after it the 
inddent of furvivorfliip or jus accrefcendi. But, huf- 
band and wife being conlidered in law as one perfon, 
they cannot, during the coverture, take feparate eftates ; 
and, therefore, upon a purchafe made by them both, 
they cannot be feifed by moieties, but both and each 
had the entirety. They were feifed per tout^ and not 
per my: the hulband, therefore, could not alien or 
devife that eftate, the whole of which belonged to his 
wife as well as to himfelf. 

5 39. A perfon devifed a copyhold eftate to John 
Freejione, and Lucy bis wife, and to their heirs and 

aftigns 



TakXVXEL ChX%y^ Ji^, 

kiligns for dier. J. Freefiont the devifee, admitted, 
and furrendered it to Jams Rk^m in iee.- 

Upon the death of John Fre 0 (me, Lucy the mdow 
\tras admitted, and brought an ejefhnent againft the 
perfon who claimed under her hidband*s furrender. 


Lord Kenyon.-— ** We are now in a court of law, 
and we are called upon to decide the legal rights of 
** the parties. It feems to me, from the manner in 
“ which the cafe is drawn, that it was intended to be 
** argued that the devife in the firft will to J. Freejione 
“ and Lucy his wife, created a joint-tenancy j but that 
queftion has been properly abandoned : for, though 
“ a devife to J. and 5 ., who were ftrangers to, and 
“ have no connection with, each other, creates a joint- 
tenp^, the conveyance by one of whom fevers the 
joint-tenancy and paifes a moiety, yet it has been 
“ fettled for ages, that, when the devife is to the huf- 
** band and wife, they take by entireties, and not by 
moieties ; and the hufband alone cannot, by his own 
“ conveyance, without joining his wife, deveft the 
“ eftate of the wife. This is fufEcient to warrant us, Ovren r. 

fitting in a court of law, in determining in favour 
“ of the prefent plaintiff.'* 

' S 40. But, where an eftate is conveyed to a man ilnft. iSyi. 
and a woman, who are not married together, and who 
afterwards intermarry, as they took originally by 3 ^- 
moieties, they will continue to hold by moieties after 
the marriage. 


§ 41. Where 
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. 5 41. Wliere iands are conveyed to lewo p«foiit» 
and to the lumsof me of them, they are pint-tenants 
for life, and the fee>fiinple is in one of them : and if 
the perfon vrlio has the fi^ dies, the iMiher fhall hold 
die entirety by iurvivoeihip during his life.' In the 
fame manner, where lands are given to two perfons, 
and the heirs of the body of one of them, they are 
joint-tenants for life; and the eftate tail is in one 
of them. 

§ 42. Lord Coke fays, that when land is given to 
two, and to the heirs of one of. them, he,- in dte re- 
mainder, cannot grant away his fee-llmple. 

Mr. Hargrave^ in his excellent notes on Lord Cok^s 
Firji Injlitutey obferves,' that there is a feeming difficulty 
in this paffage ; but conceives Lord Coke*& meaning to 
be, that though, for fome purpofes, the eftate for life 
of the joint-tenant having the fee is diftind from, and 
unmerged in his greater eftate, yet^ for granting, it is 
not fo ; but both eftates are, in that refped, confoli- 
dated, notwithftanding ^the eftate of the other joint- 
tenant : and, therefore, that the fee cannot, in ftrid- 
nefs of law, be granted as a remainder eo nomine^ and . 
as an intereft diftind from the eftate for life. 

§ 4j. Two perfons may have an eftate in joint- 
tenancy for dieir lives, and yet have feveral inheritances. 

Thus, Littkfon hjSy if lands be given to two men, 
and to the heirs of their two bodies begotten, the donees 

have 
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Inve a joiillt eftate for tenn of and yet they 

Idnre fereral inheritances : for,* if one of the doUMs 
hath iflue and die, the other which furviveth fhall have 
the whole for term of his life. * And if he which fur- 
viveth, *alfo hath iSue and die, then the ifiue of one 
iball have one moiety, and the iflue of the other ihall 
have the other moiety ; and they (hall hold the land 
between them in common, and* are not johtf -tenants, 
but tenants in common. And the caufe why fuch 
donees have a joint eihate for term of their lives, is, for 
that at the beginning the lands were given to them two ; 
which words, without more faying, make a joint eftate 
to them for term of their lives. And the reafon why 
they fhall have feveral inheritances, is this, inafmuch 
as they cannot, by any poilibility, have an heir be- 
tween them, as a man and woman may, the law will 
that^theii eftate and inheritance be foch as is reafon- 
able, according to the form and efFeft of the words of 
the gift ; and this is to the heirs which the one fhaH 
beget of his body by any of his wives, and to the heirs 
vhich the other fhall beget of his body by any of his 
vrives ; fo as it behoveth, by neceflily of reafon, that 
they have feveral inheritances, 

5 44. It is the fame, wherei lands are given to two Lit. f. iH- 
females, and the heirs of their two bodies, 

§ 45 . Lord Cowper, in the cafe of Cook v. fays, 2 V«rn. 545, 
in a devife to the teftator’s two daughters^ and the heirs 
of their bodies, the rule of law is, it is a joint eftate 
for life, and feveral inheritances ; but the teftator never 
meant that the furviving* daughter fhonld turn out the 
VojuII, LI iffuc 
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iflue of her deceafed flfter : and that was the j^oint upoa 
the appeal in Wilkinfon^v. Spearman^ where the Lords 
inclined for the appellant ; yet, the Judges all agredng 
that the law was fo fettled, the Lords would not alter 
it. And his Lordihip faid, that a devife to the telU'* 
tor’s two daughters and their iflue, and, in default of 
fuch ilTue, to J. S., they have a joint eftate for life, 
and feveral inheritances. If, one of the daughters dies 
without iflue, there fhall not be crofs remainders ; but 
her moiety lhall go over to the remainder-man, upon 
the death, of the daughter, for want of fuch iffue, that 
is, fuch refpedive iiTue. 

§ 46. Lord Coke fays, if a perfon gives lands to two 
men and one woman, and the heirs of their three 
bodies begotten, in this cafe, they have feveral inheri- 
tances : for, although it may be faid that the wopian 
may, by poffibility, marry both the men, one after 
another, yet, firft, fhe cannot marry them both inpree- 
fenti. And the law will never intend a poffibility, as, 
firft to marry the ope and then to marry the other : and 
fo it is, if a gift be made to one man and two women, 
mutatis mutandis. In the fame manner, if a gift in tail 
be made to a man, and to his mother, or to a man 
and to his fifter or his aunt, in thefe cafes, although 
the gift is made to a man and a woman, yet they 
have feveral inheritances, becaufe they cannot marry 
together. 

§ 47. Lord Coke fays, that, in thefe cafes, there is 
no (fivifion between the eftates for life and the feveral 
inheritances : for, in this cafe, they cannot convey 

?way 
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away the interitance after their deceale, for it is cUvided 
only in fuppofition and confidoatioh of law, and to 
fome purposes the inheritance is (aid to be executed^ 

$ 49. In confequence of the tight of furvivorihip 
among joint-tenants, all charges niade by a joint-tenant 
on the eftate, determine at his de^, and do not 
the furvivor : for it is a matdm of law, that jOs accre- 
fcendi prefertur oneribus, 

§ 50. Thus, Littleton fays, if there are two joints f. 286. 
tenants in fee, and one of them grants a rent-charge 
by deed out of that which belongs to him, in this cafe, 
during the life of the grantor, the rent-charge is effec- 
tual : but, after his deceafe, the rent-charge is void ; 
for he who hath the land by furvivorihip, fhall hold it 
difchar^ed*; beCaufe he is in by furvivorihip, and claims 
imder the original feoffment, and not by defcent from 
his companion. 

§ 51. If one joint-tenant acknowledges a recogni- \ laft. 184 
zance or a ftatute, or fuffers a judgment in an aftion of 
dd>t, and dies before execution had, it lhall not be 
executed afterwards. But, if execution be fued in 
the life of the cognizor, it lhall bind the furvivor. And 
Lord Coke obferves that, as well in the cafe of a rent- 
charge as of a recognizance, ftatute, or judgment, if 
he who makes the charge furvives, it is good for ever. 

5 52* If one joint-tenant in fee-limple be indebted i Inft. 185 
to the king and dies, np extent lhall be made after 
Ms deccal'e upon the land in the hands of the furvivor. 

L 1 2 S 53. There 
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S 53. There is one eze^on to this role : for, if 
there are two jomt-tdunts in fee, and qne of them 
makes a leafe to a ftt;^ger for years, it will he good 
againft the furvivor, even though fuch leafe, doM no( 
commence until after the death of the joinMenant who 
made it ; becaufe it is an immediate difpoiidon of the 
land. It is the fame* where the lelTor i$ jednt-tenant 
for life or for years. 

5 54. The widow of a joint-tenant in*fec or in tail, 
is not entitled to dower; becaufe, upon the death of 
one of the joint-tenants, the eAate goes to the furvivor, 
who is then in from the firfl feoffor or donor, and may 
plead it as an original feoffmept or gift to himfelf^ 
without naming his companion. 

§ 55. It was formerly held, that where iaflds were 
given to two women, and the heirs of their two bodies 
begotten, the hufband of one of them having iffue 
fhould be tenant by the curtefy ; living the other lifter, 
the inheritance being executed. 3 ut Lord ob^ 
ferves, that Littleton has cleared up this doubt, by 
Ihewing, that the inheritance is not executed, and, 
therefore, the hulband cannot be entitled to an eftate 
by curtefy. 

$ 56. In confequence of the intimate union of intts 
reft and poffeffion which exifts between joint-tenmits, 
they are obliged to join in many ads. Thus, jointi 
tenants muft formerly have all done homage and fealty 
together. There are, however, xoiny cafes, in which 
they need not all join, and where the ad of one wi^ 

bq 
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be conlidere<| as the ad of sdl. Thus, the entry of 
one joint'tenant is deem^ the entry of ; and the 
feifin and poiTeflion of one is the* feifin and podefllon 
ofsdl. 

$ yj. It is a rule, that every ad, done by one joint- 
tenant for the benefit of himfelf and his companion, 
fhall bind the other joint-tenant. But no injurious 
ad of one joint-tenant alond fliall prejudice hh com- 
panion. 

Thus, livery of feifin, made to one joint-tenant, 
enures to both of them ; and the entry or re-entry of 
one joint-tenant is as efiedual in law, as if it were the 
ad of both. 

So, where joint-tenants make a leafe, and the lelTee 
furrenders'to one of them, this ihall ennre to them 
both, becaufe they have a joint reverfion. 

§ 58. If there are two joint-tenants for life or years, 
and one of them commits wafte, this is deemed wafte by 
them both, as to the place wafted. But treble damages 
fhall be recovered only againft the perfon who adually 
committed the wafte. 

§ 59. It has been ftated, that, in confequence of the 
unity of pofleflion, which exifts between joint-tenants, 
the pofleflion of the one is the pofTeiHon of the other, 
and the entry of the one is the entry oY the other; 
and a joint-tenant can never be adually difleifed by his 
companion, but by an a^ual oufter. .So that, if one 

1. 1 3 joint- 
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joint'tenant levy a fine of the whole, it wil). not amount^ 
to an oulter of his companion. 

§ 60. Joint'tenantSf being feifed per my ei per tout, 
mull jointly implead, wd be impleaded. «^d if a 
joint-tenant refufes to join in an adion, he may. be 
fummoned and fevered. 

5 61.' By the common liw, joint-tenants had no re- 
medy againll each other, where one alone had received 
the whole profits of the eilate ; for he could not be 
charged as bailiff or receiver to his companion, uniefs 
he aftually made him fo. But now, by the llatute 
4 and 5 Anrii c. 16. § 27. aftions of account are main- 
tainable by one joint-tenant, his executors or adtnini- 
ftrators, againll the other as bailiff, for receiving more 
dian his lhare. 

§ 63. By the llatute of Wejlminfter thefecond, c. 24 , 
one joint-tenant may have an a£lion by writ of walle 
againll lus companion. But Lord Coke obferves, that 
this afl does not extend to callles, houfes, or other 
places for the habitation of mafi ; for one joint-tenant 
might have had, for reparation of them, a \in\.de repa- 
ratime fadenda, at common law. 
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Seftion 1. 

eftate in joinWenancy may be fevered. and de- 
ftroyed, by deftroying any of its conftituent 
unities, except that of time ; which, as it refpedts only 
the original commencement of the eftate, cannot be 
aife^ed by any fubfequent tranfadion. 

§ 2. An eftate in joint-tenancy will be deftroyed by 
deftroying the unity of imereft, which may be done 
either by the &€t of one of the parties, or by the ope- 
ration of law. 

§ 3. A tenant for life, remainder to B. and three 
others for life, the reverfion to C. and his heirs expec- 
tant. C. levied a fine to j 1 . and B., to the ufe of yt. 
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for lif(^ ttid, after hh death# to the ufe o:^ J. ia fee. 
jf. died, and, afterwajds, S. died : and, >vhether the 
jointure vras fevered or not, ivas the quefUon. And it 
tras refolved that the jointure was fevered ; and thk 
difference taken, when the fee is limited by one and 
the fame conveyance, there one perfon may have 
a fee-fimple, and the other an effate for life, jointly. 
But, when they are tenants for life, and, after- 
wards, one of them acquires the fee-fimple, there the 
jointure is fevered. As, if a man makes an effate to 
three, and to the heirs of one of them, there one or 
them hath fee-fimple, and yet the jointure aontinues : 
for all is but one entire effate, created at one and the' 
fame time, and, therefore, the fee-fimple cannot merge 
the jointure, which took effefk with the creation of the 
remainder in fee. But, when three are joint-tellwnts for 
life, and afterwards one purchafe the fee, there \he fee- 
fimple merges the effate for life ; for the effate* fbr life 
was in eje before, and might be merged or furrendered, 
and fo cannot the effate for life in the firff cafe. But, 
in the fame cafe, that is to fay, when an eflate is made 
to three, and to the heirs of one of them, and he who 
hath the fee dies, and one of the ftirvivors purchafes 
the remainder, the jointure is fevered caufd qua fupra j. 
and, when one tenant for life purchafes the rever- 
iion in fee, if the jointure Ihould remain, would 
have a reverfion in fee, and an effate for life alfo 
in part, which reverfion in fee he might grant over, 
and his effate for life would remain in part, which 
would be abfurd, and^ againff reaftin ; for, in the firff 
cafe, when an effate is made to three, and to the 
heirs of one, he who hath the. fee cannot grant over 
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hb remainc^r, and continue in himfelf an eftate for Vide ch. i. - 
life. 

§ 4. So, Lord Coke iays, if a leafe be made to two i Intf. 18*^. 
men for <erm of their lives, ai^d, after the leflbr grant- 
eth the reverfion to them two, and to the heirs of their 
two bodies, the jointure is fevered. 

§ 5. Where the reverfion in fee defcends to one df 
the perfons, \j'ho is joint-tenant for life, the joint-te- 
nancy will thereby be fevered. 

§ 6. A man, having iffue three fons, devifed lands 2 And. zaz. 
to his two youngell fons jointly for their lives. After- 
wards, the eldeft fon, who had the reverfion in fee, 
died, by which it defcended to the fecond fon. This 
was held to be a feverance and deftrudion of the join- 
ture by operation of law. 

§ 7. If there be two joint-tenants, and the crowm 
defcends on one of them, the jointure is fevered ; be- 
caufe the king becomes immediately feifed in his poli- 
tical capacity corona which is a different kind of 
intereft from that of the other joint-tenant. 

§ 8. An eftate in joint-tenancy may alfo be deftroyed Deftruaion 
by deftroying the unity of title. Thus, if one of the 
joint-tenants conveys his fhare to a ftranger, it is a fe- f 292. 
verance of the joint-tenancy : for the grantee and the 
remaining tenant hold by feveral titles ; for the alienee 
comes in by the conveyance of one of the joint-tenants, 

and 



5*'2 Titk XVni. Jdtnt-lenemey. Ch. li. § 8— ii. 

and the other joint-tenant hath the other /moiety by ttie 
firft feoffment. 

§ 9. Alienations of this kind, however* muft be valid 
and .good in law to have this effefl: ; and, therefore, a 
Tit. 32. conveyance by a joint-tenant to his wife, being void in 
law, will not operate as a feverance of the joint- 
tenancy. 

§ 10. A joint-tenant of a church leafe, being taken 
ill on a journey, and, wifliing to*fever the joint-tenancy, 
that he might provide for his wife, fent for the fchool- 
mafter of the town, and direfted him to prepare an iu- 
ftrument for that purpofe. The fchoolmafter drew a 
kind of deed of gift of the leafe from the fick man 
to his wife, which he executed and died. 

The deed being void in law, the widow endeavoured 
to effablifh it in equity, but was difmiffed ; it being 
voluntary, and without confideration. 

a Yen»* ®3* § n . It is faid in Vernon^ that if a joint-tenant agrees 

to alien, and does it not, but dies, it would be a 
ftrange decree to compel the furvivor to perform the 
agreement. 

a Yef. 634. Lord Hardiincke, obferving on this paffage, iays, 
If the articles w'ere fuch as amoimted to a feverance 
“ in equity, in fuch cafe, this court would decree 
a Vef. jun. « againft the furf>rivor.’* And, in a modem cafe* 
Lord Loughborough faid, A covenant by a joint- 

tenant 
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** nant to^fell, though it does, not fever the joint- 
tenancy at law, will, in equity. I have always un« 
derftood this as a fettled point, and have no difficulty 
“ upon it.” 

§ 12. Articles of agreement by an inffipt, though 
in confideration of marriage, will not operate as a 
feverance of a joint-tenancy. 

§ 13. Ann May, previous to her marriage, and May v. Hook, 
being then an infant, and poffelTed of a confiderable * 
leafehold eftate jointly with her lifter in joint-tenancy, > Bro. Rep. 
by articles of agreement, made between her of the firft ***' 
part, John Hook, her intended hufband, of the fecond 
part, and truftees of the third part, covenanted and 
agreed that the leafehold eftates Ihould be affigned to 
John Hook for his own ufe and benefit. The marriage 
took effed •, and Ann May died under age. - 

The queftion was, whether thefe articles were in 
equity a feverance of the joint-tenancy. 

Lord Chancellor Bathurji obferved, that the firft 
point attempted to be eftablilhed by the counfel was, 
that had Ann May been of full age when Ihe entered 
into the articles, they would have amounted to a feve- 
rsuiCe; but that no determination to that eftedl had 
ever been made. That the co-joint-tenants were not 
in tins cafe to be confidered as volimteers, as they 
claimed by the title paramount and that their fitu- 
ation approached nearer to that of ififue in tail, who 
daixned per farmam dm, than to that of an hdr 

at 
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at laW) who claii&s onlyt uftder his anceft^r. UtaC 
the utmoft which the infant could do, would be an 
avoidable a£l ; and that of courfe it would be in the 
difcredon of the court . dither to give or fefule their 
ailiitiuice to it ; and, by^ a parity of reafon, it muil 
dlwayS b^ ih their power to model bis contraSs at 
their pleafure. That the contraQ: in the prefent cafe 
was not fuch as the court would uphold. Had the 
inhint lived to come of age, and a bill been filed 
agdnil her for the performance of the articles, the 
court would have fet them afide, and referred it to a 
mafier to draw new propofals for a proper £ettlement. 
That as the contnt^ was not fuch as would have bound 
the infant herfelf, a fortiori it fhould not bind the co-* 
joint-tenant. That it would be a ftrainge dodrine that 
any ad of an infant^ which is by its nature avoidable^ 
fhould fever the joint-tenancy j as, if that were allowed, 
it would always be in the power of the infant to fay, 
whether the joint-tenancy fhould be fevered or not. 
Then, if any of the co-joint.>tenant8 fhould die under 
age, the infant , might avoid his own ad, by pleading 
infra atatm, and refort to his title by furvivorlhip ; 
which would be of great injuflice and hardfhip on the 
CO- joint-tenants. On thefe grounds, his Lordfhip was 
of opinion, that the articles did not amount in equity 
to a feverance of the joint-tenancy. 

Clerk V. § 14. It has been Hated, that a leafe for years, made 

333. joint-tenant, will bind his companion ; fo that 

it operates as a feverince pro tanto. But Uttleton fays, 
H jo3. ^ there are two joint-tenants in fee, and one of 

them makes a leafe for life to a ftranger, the joint- 

tenaScjr 
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tpnancy ofithe freehold is fevered : and I^rd £^8, i 191 4? 
that it i$ a^b a feyer^nce of the' reverfion. 

' § 15. So, if two perfons are joipt- tenants of a leafe Idem. 1 9x41. 
for 21 years, and one of thent |ets his fljare for certain * 
years, part of the term, the joint-tenancy is levered, 

5 16. A niprtgage by a joint-tenant of a term 
for years, will operate as a fevf^ce of the joint- 
tenancy. 

§ 17. Three perfons, being jointly interefted jn the York ». 
trull of a term for years, one of them mortgaged his 
third part; and the j^uellion was, whether the joint- >93* 
tenancy was fevered. 

Lord held, that this was a feverance : for in 
the cafe of a joint- tenancy, which was a thing odious 
in equity, it would be a difadvantage to the mortgagor 
not to have it conftrued a feverance. 

§ 18. Regularly, every dlfpofidon by one joint- 
tenant, in order to bind his companion, mull be an 
immediate difpolltion. For, the fevering joint-tenant 
claiming the whole under the original feoffment or 
grant, the wl^ole mull defcend to him, unlefs his com- 
ymuon has difpofed of it in his |ife-time. 

5 >9* From this principle, it follows, that a devife ADevifedou 
fan in no cafe operate as a feverance of a joint-tenancy: join^uMney 
^ being a maxim of lay, that /(ft accrefeendi praferiur Lit. f. *87. 
VPluntath ilnft.t8i3. 

$ 20. An 
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§ 20. An eftate in Joint-tenanqr may alfo be de- 
ftroyed by the'alienation of one joint-tenant to another; 
and the proper convepnee in this cafe is a releafe : 
for one joint-tenant cai^ot enfeoflf his companion, 
bccaufe they are both actually feifed of the eftate. 

§ 41 . Thus, if then? be two joint-tenants in fee, 
and one of them rdeafe to the other, this will deftroy 
the joint-tenancy, and veft the whole eftate in the re- 
leafee, who will then hold in feVeralty ; and the re- 
leafee lhall, for many purpofes, be adjudged in from 
the firft feoffor. 

§ 22. If there are three joint-tenants, and one of 
them releafes by deed to one of his companions all 
the right which he hath in the land, the releafee has a 
third part of the land with himfelf and his companion 
in common ; and he and his companion lhall hold the 
remaining two parts in joint-tenancy. 

§ 23. But, if one joint tenant releafes to all the 
others, they are in from the firft feoffor or grantor, 
and not from him who releafed : and they continue to 
hold in joint-tenancy. 

S 24. If one joint-tenant grants a rent out of hfe 
part, and afterwards releafes to his companion, and 
dies, the companion lhall hold the land charged with 
this rent ; becaufe he comes to the eftate by his own 
aft, namely, by acceptance of the releafe, and not by 
furvivorlhip. And in Lord Abergavenny* s cafe it was 
refolved, that if two joint-tenants be-in fee, and Hfe 

grants 
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grants a rent^harge in fee, and afterwards releafes to 
the other ; in duit cafe, although*to feme intent he, to 
whom the releafe is made, is in by the firft feoffor, and 
no degree is made between them, yet, as to the grantee 
of the rent-charge, he is in under the firff joint-tenant, 
who releafed ; and, by acceptance of the releafe, he has 
deprived himfelf of the ways and means to avoid the 
charge : for the right of furvivorlhip was the foie means 
to have avoided it, and that right is utterly taken away 
by the releafe.* 

§ 25. If there are three joint-tenants, and one grants, Ghefter v, 
fells, bargains, affigns, fets over, and confirms to one ^'saund. 96. 
of the others all his right, title, intereft, claim, demand, 
and eilate of and to the lands held in jointure, this is 
fufficient to pafs the purparty : and though the jury 
found, quod concejftt^ yet the court will adjudge qxMd 
relaxaviu 

§ 26. John Stile and Sufan a feme foie were joint- Ewft«ce ▼. 
tenants for life. Sufan took huiband, who, by fine, 
granted to StiUt tenementa praidi£la^ et totumy et quicqidd 
habentt pro termino vita of the faid Sufauy et ilia ei red- 
diditf habendum to him and his afiigns for the life of the 
faid Stfan,«a. 6 . warranted it to him and his heirs during 
the life of the faid Sufan. 

The queiUon was, whether this grant fiiould enure 
by way of releafe, or by grant ef the eftafe, and feve? 
ranee of the jointure of the moiety; fo that this eilate 
feoi 4 d ^ure during die life of Sufan, 
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b tKM refolved^ that tt ibould enure \9y way of ic. 
leaie, aud not to gr&nt the eftate; and, although it 
were granted by fine, it as well enured by way of re- 
kafe, as a grant by deed ; and the rather, for* the 
words ei reddidit^ whicfi enured by way of releaCb ; and 
both eftates veiled in ycbn Side, the law fliall Veil it 
in him as if he had it frorn the feoffor. And, although 
it was obje^d, that he had one ellate from the feoffor 
hy deed, and the other by the fine, fo being by mat* 
ter of record he could not divide it ; fet it was faid, 
that both elliites being veiled in him, the law lhali adr 
judge it in him, as by the firll limitation, 

Doderige held, that by whatfoever means he comes 
to the ellate of his companion, it lhall enure by way 
of releafe, and that he lhall be faid in of the entire 
ellate, as by the feoffment. And, therefore, if one 
joint^tenant bargained and fold, by deed inrolled, to 
Tit* 3>* his companion, although that veiled the ufe, and the 
llatute veiled the poffeffion, yet being in him, the law 
would conllnie it to be entirely in him, and not by di-: 
yifion of ellate, 

S ay. The lall mode of dellroying an ellate is, by 
difuniting the polTeffion : for, joint>tenants being feifed 
per my et per touty every thing that tends to narrow that 
interell, fo that they lhall not be feifed throughout the 
whole, and throughout every part, is a feverance o^ 
dfellruflion of the jdnture. 


Difunitipfir 
the iPoflcl- 
fion. 


^ition at § 38 , By the common law, jointitenants might nudte 
I 4 t. f ^ partifion of the ellate by d^ i but one of them could 

m 
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toot compeI*the other to make partition, except by the 
cuilom of forae cities and boroifghs. But now, by the 
ilattite ^1 Hen. 8. c. i. reciting the inconveniences, 
which joint-tenants lay under, Jirom one joint-tenant’s 
occupying the whole land or receiving the whole profits, 
it is enafted, feel. 2. that all joint-tenants of any eftate 
or eflates of their own inheritance in their own rights, 
or in the right of their wives, of any manors, lands, 
tenements, or hereditaments, fhall and may be coafted 
and compelled to make partition between them of all 
ftich manors, lands, tenements, and hereditaments, as 
they hold as jojnt-tenants, by wTit de partiiione facknda 
in that cafe to be devifed in Chancery, 

§ 29. As this flatute only extended to joint-tenants, 
having an eftate of inheritance, an aft was made 
32 Hem 8^ c. 32. by which joint-tenants for life or 
years are enabled to make partition of their eftates. 

§ 30, It hath been holden, that a general writ by Cro. Eliz. 
joint-tenants, grounded on this ftatute, and concluding 
contra formam Jlatuti, is fufficient, without reciting the 
cafe particularly, fo as to bring it within the ftatute : 7^9. 
for the framing of the writ is left to the clerks in 
Chancery, and muft be according to the form which 
they have devifed. 

§ 31. In this aftibn there are two judgnients: the Booth’s Real 
firft, ^od particlo f.at inter partes pretdi^tas de tene~ Lit.' li 248. 
mentis pradidlh.^ cum pertinentiis. And, upon this, 
there goes out a judicial writ to the flierift' to make 
partition ; which recites, firft, the writ of partition and 
You II, M m judgment. 



53» 


1 InR. 1694. 


Berkeley y. 
Warwick, 
Cro. Eliz. 
635. 


Cro. £Iiz. 
636- 

Dalifon, 59. 


XVni. Joinutenaney. CA.ii. 5 3i—34. 

judgment, and then commands the Iheriff, together 
with twelve men of the vicinage, to go in perfon 
to the lands to be divided, and there, in prefence of 
the parties, (if they appear on fummons to be made), 
by the oaths of thofe twelve men, to make an equal 
and fair partition, and allot to each party their full 
and juft fliare, and then return the inquifttion of the 
partition* annexed to the writ, under the feals of the 
Iheriffs and the jurors, whofe names are likewife to 
be returned. 

§ 32. When the inquifttion is thus returned, upon 
motion made to the court, the fecond judgment is given 
in this manner : Idea conftdcraium eji per curiam^ quod 
partitio jirma ei Jiabilis in perpetuum teneatur. 

% 33. In a writ of partition, if the judgement be 
given quod partitio Jiat^ and thereupon a writ is direfted 
to the Iheriff to make partition, no writ of error lies ; 
for the judgment is not complete till the Iheriff’s re- 
turn, and the fecond judgment, which the law requires 
hereupon, quod partitio Jiat, Esfe. : for, before that, the 
plaintiff may be nonfuit ; or he may, upon the return of 
the Iherift, fuggeft to the court that the partition is not 
equal, and fo have a new partition ; and may alfo re- 
leafe before the laft judgment. 

9 34. If, after the awarding of the judicial writ, 
and before the return of it, the defendant dies, yet the 
partition is good, and the writ lhall not abate ; be* 
caufe, before the death of , the defendant, judgment 
ihould be given that psutition ihall be made : and 
5 though^ 
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though, upon the return of the judicial writ, there is 
another judgment given, yet that is given in confirma- 
tion of the firft judgment, ^t feems, likewife, that# 
upon thp return of the judicial writ, no excq>tion cai) 
be taken to it ; therefore, it is not material, whether 
the defendant be dead or alive, fince he can have no 
advantage by any plea on the return of the writ* 

S 35. If the writ be brought by one joint-tenant 
againfi feveral, and there happen to be error in the exe- 
cution of it, and one of the defendants releafe all errors 
to the plaintiff, this fhall not bar the others j for each, 
having a diftind intereft, Ihall not be prejudiced by the 
releafe of his companion. 

§ 36. In this writ of partition may be demanded the Moor t. 
view* oF frank-pledge, together with a manor: for, Cto^eVz 
though it be not feverable of itfelf, nor partible, yet 759* 
the profits thereof may be divided j or, it may be di- 
vided thus, that the one fltall have it at one time, and 
the other at another : alfo, being demanded within the 
manor, it may well be entirely allotted to one, and the 
land in recompence to another* 

§ 37. By the ftatute 8 and 'g Wm. 3. c. 31. made 
I>erpetual by ftatute 3 and 4 Anrii c. 18. f. 2. reciting, 
that the proceedings on writs of partition were found to 
be tedious, chargeable, and oftentimes ineftedtual, by 
Ireafon of the difficulty of difcovering the perfons and 
eftates of the tenants of the manors, Ssfr . to be divided, 
and the defeftive or dilatory executing and retuiidng 
of the pi'oeefs of fummons, attachment, and diftrefs, 

Mm 2 and 
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and other impediments in making and eflabtlihing par<> 
titions, by reafon of which, divers perfons, having im- 
divided parts or purparts, are greatly opprefled and 
prejudiced, and the premifes are frequently wa|led and 
deftroyed, or lie uncultivated or unmanured, fo that 
the profits of the -fame are totally or in a great meafure 
loft ; for remedy whereof, it is enaded, “ That, after 
“ procefs of pone^ or attachment returned upon a writ 
“ of partition, affidavit being made of due notice given 
“ of the faid writ of partition to the tenant or tenants 
“ to the a£tion, and a copy thereof left with the occu- 
pier or tenant or tenants, or, if they cannot be found, 
“ to the wife, fon, or daughter of the tenant or te- 
nants, or to the tenant in actual poffeffion, by virtue 
of any eftate of freehold, or for term of years, or 
“ uncertain mtereft, or at will, of the manors, fsfr, 
whereof the partition is demanded, (unlefs the faid 
“ teniint in pofleflion be the demandant in the a£Uon), 
“ at leaft 40 days before the day of return of the faid 
“ potie or attachment, if the tenant or tenants of fuch 
“ writ, or any of them, or the true tenant to the mef-- 
“ fuages, fhall not in fueh cafe, within 15 days 
“ after the return of fuch writ of pone or attachment, 
“ caufe an appearance to be entered in fuch court, 
“ where’ fuch writ of pone or attachment fhall be re- 
turnable, then, in default of fuch appearance, the 
demandant having entered his declaration, the court 
" may proceed to^ examine the defendwit's title and 
quantity of his part and pkrpart j and, accordingly 
“ as they fhall find his rig^t, part, and purpart to be, 
“ they fhall for fo much gi?ve judgment by default, 
“ and award a writ to make partition, whereby fuch 

proportion. 
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“ proportioni part, and purpart, may be fet out feve» 
rally j ^hich writ being executed after eight days 
“ notice given to the occupier* or tenant and tenants 
“ of the premifes, and returned, and thereupon final 
** judgment altered, the feme fhall be good, and con- 
elude all perfons whatfoever, after notice as aforefeid, 
“ whatever right or title they have, or may at any time 
“ claim to have in any of the pianors, ^c. mentioned 
“ in the feid judgment afid writ of partition', although 
“ all perfons concerned are not named in any of the 
proceedings, nor the title of the tenants truly fet 
“ forrii.”. Provided, that if fuch tenant or perfon 
concerned lhall, within one year after the firft judgment 
entered, or in cafe of infancy, coverture, non-fane, me- 
mory, or abfence out of the kingdom, within.qne year 
after their return, or the detcrminatioj| of fuch in- 
ability, apply to the court by motion, and fliew a good 
?uid probable matter in bar of fudi partition, or that 
the demandant hath not title to fo mrich as he hath 
recovered, the court may fufpend or fefafide fuch judg- 
ment, and admit the tenant to appear arid plead : and 
if the court, upon hearing thereof, fhall adjudge for 
the firft demandant, the firft judgment lhall ftand con. 
firmed againft all perfons, except fuch other perfons as 
lhall be abfent or difebled ; and the perfon fo appealing, 
lhall be awarded to pay cofts. Or, if within fuch time 
aforefeid, the tenants or perfons concerned, admitting 
the demandant’s title and purpart, lhall Ihew to the 
court any inequality in the partition, the court may 
award a new partition to be mqjle in prefence of atl 
parties, if they will appear; which fecond partition, 
jTf turned and filed, fit?!! be good againft all perfons, 
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eafeq^ as befoi'c. And that no pJea in abatement fbalt 
be received in any fuit for partition, nor fhafi the lame 
be abated by the death of any tenant, 

$ 38. The courts of commem law are nowjeldom 
reforted to for obtaining a 'partition of eftates ; for the 
courts of equity, ever fince the reign of Queen, £/isM:- 
betbt have entertained fuits for a partition. And the 
ground upon which they firft interfered feems to be, 
that if the titles of the parties are in any degree com* 
plicated, it is extremely difficult to proceed hi the courts 
of common law ; and, where the tenants in ^poffieffion 
are feifed of particular eftates only, the perfons entitled 
in rjemainder cannot be ,bound by the judgment in a 
writ of partition, 

§ 39. A joint-tenant may, therefore, file a bill in 
the Court of Chancery, praying for a partitioA cif tfie 
eftate ; in which cafe, the court will iftue a commiffion 
to certain perfons for that purpofe, who proceed to 
divide the eftate without a jury, and make their return 
to the court ; and, if not objeSed to by any of the 
parties, the court will make a decree to confirm fuch 
partition; and fuch bill is npw held to be a matter 
of right, and each party muft be at equal expoice, 
though their interefts be ever fo unequal. 

§ 40, Lord Hardwicke has faid, that where a bill i$ 
brought in the^Court of Chancery, to have a partition 
between two joint-tenqnts, or tenants in common, the 
plaintiff muft Ih^ a title to himfelf in a moiety, and 
not allege genersdly, that ho is inpoffeffion of a moiety ; 

and 
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and this is ftrifler than a partition at law, where feifitt 
is fufficient. In Chatlcery, thc; reafon is, becaufe con- 
veyances are direded, and not a partition only ; which 
n^kes it difcretionary whether, where a plaintiff has a 
legal title, they will grant a partition or not: and, 
where there are fufpicibus circUmftances in the plain- 
tiff’s title, the court will leave him to law, 

§ 41. An agreement by the hufbands of two joint- 
tenants to m|ike a partition, and a partition made under 
fuch agreement, will not bind the inheritance of the 
wives. 

§ 42. Mary and Sufan Jack/on, being joint-tenants 
in fee of certain copyhold lands, Mary intermarried i Atk. 541. 
with Ingram^ and Sufan with Little. The hufbands, 
by a mutual agreement, made a partition of the pre- 
mises between themfelves and the heirs of Mary and 
Sufant by which each of them agreed to take one part 
thereof, which each of them did, and entered into 
polTelfion ; and Sufan held a lhare of the premifes fo 
divided by virtue of fuch partition, and Mary enjoyed 
her part till her death ; and, Marf% fhare being at the 
time of the partition fomewhat larger than Sufan\, in 
conlideration thereof, Mary paid the taxes charged 
upon both. 

The bill was brought by the heir of Mary to con- 
firm the divifion, and that the defendant Sufan might 
be reftrained from proceeding at law againft the plain- 
ti^, to compel a new partition thereof. 

M m 4 
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Lord Hardwhke £ud, that where there had be^ a 
long poffeihon under an agreement for owSlty of par- 
tition, the court was ihbngly inclined to quiet the en- 
joyment of fuch eilates,^and he was at firft of opinion 
to eftabliih the agreement. But it appeared that it was 
'only an agreement between the huibands, which could 
by no means bind, the inheritance of the two wives ; for 
the argument of long eiijoyment, was of no force, unlefs 
it had been originally the agteement of the^wives. 

His Lordfhip further obferved, that if a joint-tenant 
upon a partition thinks proper to accept o^ a contin- 
gent uncertain advantage, where one moiety of the 

Vide Tit. 19 land is of fuperior value to the other, it will not vacate 
and 30. 

the agreement. 
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§ 43. Sir William Blackjione fays, if two joint-te- 
nants agree to part their lands and hold them' in fcvci 
ralty, they are no longer joint-tenants ; for they have 
now no joint intereft in the w’hole, but only a feveral 
intereft refpeftively in the feveral parts : and, for that 
reafon alfo, the right of furvivorlhip is by fuch fepa- 
ration deftroyed. It fhould, however, be obferved, 
that fuch an agreement would only operate in equity, 
until an adual partition was made in purfuance pf it. 
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Section, I. 

AN eftate in coparcenary arifes, where a perfon, 
feifed pf an eftate of inheritance, dies, leaving 
only daughters, fifters, aunts, or other female heirs, 
In which cafe, the eftate defcends to fuch daughters, 
fifters, 'idc. jointly ; and they ate called Coparceners^ 
and are faid to hold in coparcenary, and to make but 
pne heir to their anceftor. 

§ a. An eftate in coparcenary, alfo, frequently arifei 
in confequence of cuftomary defcents to all the chil« 
dren ; in which cafe, they are coparceners : and from 
which, LiuUton fays, that coparceners may be either 
by common law, or by cuftom. 

S 3. The properties of coparceners are, in fonie re- 
fpects, like thofe of joinbtenax^ ; hx fttey have the 
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iame unities of interdt, title, and pofleffiem. As diejr 
make but one hdr, they have one entire imdhold indie 
land, in refpe€i; of a flranger’s frmeipe» 

$ 4. In many other popts, coparceners di&r mate* 
rially from joinMenants. 

Coparceners always claim by defeent, whereas joint* 
tenants always claim by purchafe : for Littleton fays, if 
lifters purchafe lands or tenements, they are joint- 
toiants thereof, and not coparceners. And hence it 
likewife follows, that no lands can be held in copar- 
cenary, but eftates of inheritance, which are of a de- 
fcendible nature ; whereas, not only eftates in fee and 
in tail, but for life or years, may be held in joint- 
tenancy. 

5 5 . There is no umty of time neceflary to an eftate 
in coparcenary : for, if a man hath two daughters, to 
whom his eftate defeends in coparcenary, and one dies 
before the other, the furviving daughter, or, when both 
are dead, their two heirs, are ftill coparceners ; the 
eftates veiling in each of them at different times, though 
it be the lame quantity of intereft, and held by the 
&me title. 

§ 6. Coparceners, though they have an unity, have 
not an entirety of intereft; for, between themfelves, 
to niany purpofes they have, in judgment of law, fe- 
veral freeholds : and&r William Blackjlone (zys, they 
are properly entitled, each to the whole of a diftinaf 

moiety,- 
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xnoiety, and, of courfe, there is no jus accrefcendi or 
furvivorfliip ^between them ; for. each part defcends 
feverally to their refpedive heirl, though the unity of 
poffeflion continues. 

S 7. The poffeffion of one coparcener is the poffef- 
,fion. of the other ; and the entry of one coparcener, 
generally, fliall be accounted in the entry of them 
both ; and no divefting of the moiety of the After. 
But, where one coparcener enters fpecially, claiming 
the whole lan(J, and taking the whole profits, fhe gains 
one moiety„ namely that of her After, by abatement ; ' 
and yet her dying feifed ftiall not take away the entry 
of her After. But, in a note to this paffage, taken 
from Lord Nottingham's manufcripts, it is faid ; The 
contrary is held, that one coparcener cannot be dif- 
feifed, without adual oufter ; and claim fliall not 
“ alter {he poffelfion.” And the calfe of ^lall v. 
Dale, Hob, 120. which will be ftated in Title 20, 
is cited, 

§ 8. If one coparcener enters, claiming the whole, 
and makes a feoffment in fee, and takes back an eftate 
t:o her and her heirs, and hath ifiue, and dies feifed, 
this defcent fliall take away the entry of the other After ; 
becaufe, by the feoffment, the priority of the copar- 
cenary was deftroyed. But, where both coparceners 
enter, the taking of the whole profits, or any claim rnade 
by the one, cannot put the other out of poffelfion, 

§ 9, In a writ of error from tlic Court of King’s 
Bench, the cafe was, that Maurice Tyrrell^ being a 

Roman 
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‘Title XIX. Coparcenary, § 9. 

Roman catholic, died, feifed of certain lands, leaving 
two fons, Richard and yames. By the */r/^ datute, 
2 Anne^ eftates in fe^fimple, or fee-tail, belonging to 
Roman catholics, defcended in gavelkind ; but, on the 
death of Maurice ^ his eldeft fon i 2 »r> 6 ard entered alone, 
and held the fame until his death, for 62 years, and, 
in the meantime, fettled the fame by fine and recovery, 
to which yames his brpthef was privy. On the death 
of Richard^ in 1766, leaving two daughters, yames 
the leffor of the plaintiff, brought an ejeftment againft 
his two niece»i for two-thirds of the moiety of the 
lands, whereof his brother died feifed, as coheir in 
gavelkind with his brother. He then brought an ejeft- 
ment againft the widow of Richard for the other third 
of the* moiety, which fhe claimed as her dower, and 
alfo under the fettlement. 

On the trial, the judge direfled the jury To find 
verdidt for the plaintiff ; upon which a bill of exceptions 
was tendered, fetting out in fubftance this cafe, which 
was returned into the King’s Bench in Ireland^ and 
thereupon the court gave judgment for the defendant, 
A writ of error was then brought in the King’s Bench 
at Wejiminjler^ and it was argued for the defendant,^ 
that 62 years foie polfeflion and the fine were a bar to 
this adlion by common law : that this was a queftion 
not between joint-tenants, or tenants in common, but 
tenants in gavelkind, who were coparceners ; that the 
true ftate ot the cafe was this, i. If both enter, there 
miift be an adtual oufter, to. make a diffeifin j 2, If 
one enters generally, and takes the profits, t^s is no 
diffeifin ; 3i If one enters fpeciallyt as in the prefent 

cafe. 
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eife, ,clalmii% right to the whole, and taking the whole 
profits, this is a difTdfin ; but after, her death, the iiilei' 
may enter, unlefs barred by the ftajute of limitations ; 

4, ff, after a fpecial entry, one by feoffment or fine de- 
flroys the coparcenary, and tables back an eftate in fee 
and dies, the entry of the fifter is barred. Here^ Richard 
entered alone in 1704, took the whole profits, fettled 
the eftate in 1727, with thh privity of Jamesl levied a 
fine, and died after 62 years pofleffion. The entry of 
James is therefore clearly barred, and he cannot main- 
tain an ejsiftment. The court faid, that the ftatute 
2 Anne made the lands of Roman catholics defcend in 
gavelkind ; that was its whole effedl: : and then the 
adverfe pofleffion of one gavdkind tenant would not 
operate as the poflfeffion of both. That was a qualified 
rule ; and, in the prefent cafe, the a£ts of ownerftiip, Coppinger v. 
fine; Ssf" ’made an aftual oufter, the ftatute of limi- Lifra)^t.*o. 
tations operated as an extinguifliment of the remedy 
of the one* and not as giving the eftate to the other. 

§ 10. Curtefy and dower are incident to eftates held 
in coparcenary ; for there no furvivorfinp takes place, Dowerf 
as each ihare defcends to the heirs of the refpeftive 
parcener. But, in fuch cafe, dower can only be affigned 
in common ; for the widow cannot have it in a different 
manner from her hufband. 

§11. Eftates in coparcenary may be^ diffolved by Howdifi 
partition, which -difunites the poflpffion } by the alien- 
ation of one coparcener, which difunites the title, and 
may dUunite the intereft ) . and by the whole at lall 

defteiufing 
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Title XlX, Ceparcetuoy, $ *i”^*5* 
ddcending to and vefting in onft iu^le pAfon, tvfaich 
brings it to an eftate id feveralty. 

5 < Psitdtions are either voluntary dir compulfory. 
Littleton mentions four ibrts of voluntary partitions 
The hrft is, when coparceners a^ree to make partition, 
and do make partition,^ of the tenements, and that each 
lhall have a particular part. ' 

§ 13. Lord Coke obferves upon this lli^on, that if 
coparceners make partition at full age, and jinmarried, 
and of fane memory, of lands in fee>fimple, it is good 
and firm for ever, albeit the values be unequal ; but, 
if it be pf lands entailed, or if any of the parceners be 
of nonfane memory, it (hall bind the parties themfelves, 
but not their iflues, unlefs it be equal ; or, if any be 
covert, it lhall bind the hulband, but not tht^ife* or 
her heirs ; or, if any be within age, it lhall not bind 
the infant. 

§ 14. The fecond mode of partition is, where the 
coparceners agree to choofe fome friend to divide the 
lands ; and, in that cafe, the eldelt daughter lhall 
chufe firlt, and the other daughters according to their 
feniority. 

§ 15. The part which the eldell takes by virtue of 
her priority of age, is called enitia fare. It is a refpe^t 
paid to age, and merely honorary, for it does not de« 
fcend to her ilTiie, but the next eldell filter lhall have 
it ; whereas, all thofe priyil^ea which the law gives to 

the 



ThU XIX*. Coparcenary* § 1 5—18. 

the eldeft fiAer, that are beneficial to her^delcend to 
her ifliie, and even to her afligi|%. 

^16. The third mode of ^i^tion is» where the Idem, 
eldelt makes the divifion of the lands ; in which cafe 
file ihall choofe laft: for. Lord Coke fays, the rule of 
law is, cujtu eft alter'm eft eleQiOi for avoiding 

of partiality. 

5 17. Thtf fourth mode of partition is, to have the Lit. f. 346. 
lands divided, and then the fillers to draw lots for 
their lhares ; and. Lord Coke obferves, that, in this 
kind of partition, coparceners fortunam faciunt 
judicem, 

$ 18. Lord Coke- alfo obferves, that there are other 1 Inft- 167 
partitions* in deed, befide thofe here mentioned : for 
a partition between two coparceners, that the one Ihall 
have and occupy the land from Eafter until the firft of 
Augtift in feveralty, and the odier Ihall have and oc- 
cupy the from the firft of Auguft till Eafter., yearly 
to tKem and their heirs, is a good partition: Alfo, if 
two coparceners have two manors by defcent, and they 
make partition, that the' one ihall have the one manor 
for one year, and the other, the other manor for that 
year, and fo altemii vicibus to them and their heirs, 
this is a good partition. The fame law is, if a partition 
be made for two or more years, and each coparcener 
has an ellate qf inheritance and no chattel, albeit either 
of 4hem alierm vicibus has the occupation, but fr>r a 
certain term of years. 

5 19. Where 

) 
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I X.9. 'Where copaifceners canndt agreto upbh a&f 
of the preceding modft of partition, any one of more 
of them may, by the common law, bring a writ "of 
partition againft the dthers ; and when judgment is 
given upon this writ, it is, that partition fhair be made 
between thfe parties, and that the iherifF in his pfopef 
perfon fiiall go to the lands and*tenement8, and by the 
oaths of twelve lawful men*of his bailiwick, fliall make 
partition between the parties j and that one part of the 
lands lliall be affigned to the plaintiff, aiffl another part 
to another, &‘ci not making mention in the judgment 
of the elder After more than of the youngerj 

§ aq. When the inquifition is returned, upon motioh 
made to the courts the fecond judgment is given in this 
manner : Ideo tonftderaium eji per curiam^ quod partitio 
firma et Jiabilis in perpetuum teneatur, 

§ 2 1 i The proceedings under a writ of partition are 
fomewhat altered by the ftatutes 31 Hen. 8. Ci i, 
and 32 Hen. 8. c. 32. and ftill more by the ftatute 
8 and 9 Will. 3. c< 18. which facilitates partitions con* 
fiderably. 

$ 22. At common law, the writ of partition lay for 
one coparcener, tenant of the freehold, againft the 
other, and againft the alienee of fuch coparcener : but 
it lay not for the alienee, nor for the tenant by the 
curtefy. And, if one coparcener had made a leaie 
for life, -fhe cduld not afterwards bring a writ of pai* 
tition, during the continuancQ of that eftate. 

3 S * 3 * 
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§ 33. If^there are three coparceners, and the eldefl: 
purchafes tb<h part of the yQun||efi, yet fhe fiiall have a 
writ of partition at common law againll the ihiddle 
ftiljpr ; for, though flie has one partly purchafe, yet this 
does liofr ftrip her of the charafter of a coparcener. 
So it is in a ftronger cafe, if there be three coparceners, 
and the eldeft takes ihufhand, and the hufband pur- 
chafes the ihare of the joungeft, the hufband is a 
ftranger, and no coparcener ; yet he and his wife fhall 
have a writ of partition againft the middle filler at the- 
common law, becaufe he is fcifed of one part in right 
of his wife,* who is a parcener. 

§ 24. A tenant by the curtefy lhall have a writ of 
partition upon the flatute 32 Hen. 8. for, although he 
is neither joint-tenant, nor tenant in common, (for 
that a pxigcipe lieih againft the parcener and tenant 
by the curtefy), yet he is in equal mifchief-as another 
tenant for life. 

§ 25. It has been ftated in Title 1. that, where the 
demefnes are fevered from the manor, this deftroys 
the manor. But, if there be two coparceners of a 
manor, and, on a partition, the demelhes are allotted 
to one and the fervices to the other ; in that cafe, 
although there is an abfolute fcverance, yet, if- one 
dies without ilTue, and the demefnes defcend to her 
who hath the fervices, the manor is revived ; be- 
caufe, on the partition, they were in by»a& of law, 
the demefnes and fervices were again .united by ad 
of law. 

VoL.n. Nn S If 
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lit. [.»st, $ 26. If two houfes (^omd to two 

«tie wordi 20 X. per am^m, and tlw tttbqr oidy vrotlit 
ios., each coparcener, upon a partition, lhall ha«e 
a houfe. But ihelthat has the houfe worth 29 
ftall pay to the other apd her heirs 5 x. per einman, 
diat the psu'tition may be equal ; and diftrefs may 
be of common tight, into whf fe hands ibever the 
houfe comes. 


§ 2y. This land of rent is caUed a rpit for tweltp 
er equality cf partition^ and might formerly have been 
tlnft. iCgi. granted without deed. And, where a rent of this kind 
is granted generally, it fliall iffue out of the grantor’s 
lhare, and IhaU go in coparcenary. 


I Inft. 1^4 §28. There are fome things whicfc cminot be di- 

vided between coparceners : fuch as eftovers appen- 
dant to a freehold, or common without flint ; becaufe 
a partition of them would enlarge the original grant 
beyond die intention of the grantor. But the man- 
ner of enjoying them among coparceners was ufually 
thus They were allotted to the eldeil ; and the 
others had an allowance out of the refl of the in- 
heritance. But, where nothing elfe defeended, then'it 
was agreed, that each fhduld have them for a certain 
time. 


2 RoU. Ab. 

* 57 - ^ 

04a. 

1 Bac. Ab. 
(^4. 


§ 29. It is faid in Roll's Abridgmntf diat If co- 
parceners o&a manor make partition, each of them 
lhall have a fi^veralmanor and court baron. But tlu» 
mull be underflood of a psurdtion before die ftatute 

quia 
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ftdtt mptmts ; for, thbiugK that &tut« allows of a otca 
aillba mk fer owelty of yet it wffl never 

allow the ereftion of a hew by partition made 

of an old manor ; Hnce fucb j^arntions may be equal, 
withoilt a new creation. 

% 30. Fariitions ale now u&ally made t}]^ mmiW 
a biH in Chancery, in die fame manner as parthiena 
between joint>tenaflts. And it is faid in a modem 
cafe, that it ^as probably in confequence of the ftatute 
31 Hen. 8. c. i. that the Court of Chancery atfumed 
tlus jurifdidion. 

§ 3 1. Though the law gives every parcener a power 

to fever her own moiety, and to carry it to the family 

into which fhe marries; yet, fince the partition is 

compulfbiy, the law will not put coparceners in a worfe 

condition after partition, than if they had enjoyed their 

fhares without partidon. And, therefore, on a fuit 

• ■ 

commenced for any part, or on evi^on of »iy part, 
after partidon, they (hall have like remedy, as if they 
had enjoyed in common ; in which cafe, if a fuit had 
been commenced, both pardes mufl: have been im« 
pleaded;, and, on the recovery, there had been an 
equal lofs to both. Therefore, after parddon, there 
is a warranty aimexed to each part ; fo that if dther 
be impleaded, fte may vouch her iifler, and, if fhe 
lofes, fhe may recover one moiety of her lofs in value 
againlt the other fifter. For there is a condidon an* 
nexed to the partition, that, if either th£ whole of any 
one fhare, or an eftate hsr life or in tail, be thereout 

N n a eviffed. 
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ey^edj by catry without a^on, the party, fi> cvided 
may enter on ho: fi{ler*8 puuety, and avoid the partiidon 
of aa undivided moi^ of wlud is left 

$ 33. In confequence of this, principle, it if a rule, 
fhat where a perfon is defirous of felling an eftate de* 
rived through a partition, he mvft not only ihew his 
own dtle, but alfo the title of the other parddoaers. 


TITLE 
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TITLE XX* 

TENANCY Ilf COMMON. 


§ I. Defcr^lon af, 

3. How created. 

9* Incidents to this E^aie, 
li. The Pojf^ion of one is that 
of the Other. 


StthjeS to Curtefy. 

20. And to Dower* 

21. How diffidved. 

22* Partition at Law* 
24. Partition in Equity • 


ScSdon I. 

JS^ TENANCY in common is where two«!or more 
perfons hold lands or tenements in fee-fimpley 
fee-tailj ^or for term of life or years, by fevcral titles, 
and not by a joint title, and occupy lands in common ; 
from which circumllance they are called tenants in 
common, 

§ 2 . The only unity required between tenants in 
common is that of pofTeflioa: for one tenant in c6m» 
mon may hold his part in fee-fimple, the other in 
tail or for life ; fo that there is no unity of intereft. 
One may hold by defcent, the other by purchafe ; or 
the one by purchafe &om one perlbn, and the ^other 
by purchafe from another \ fo that there is no unity of 
dtle. One’s eftate may have been veiled fifty years, 
the other but yefterday ; fo that there is no uni^ of 
time. 

• N n 3 § 3. A toiancy 
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Lit. f. 309. 
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laft. 190 a. 


Title Xk. Tenancy in Coinmon, § 3~7. 

§ 3. A tenancy in common may be created by the 
deflrufUon of an eftate in joint>tenancy or coparcenary. 
Thus, Littleton if a*man enfeoffs two joint-tenants 
in fee, and one of th^ enfeoffs a ftranger of his ihare, 

now the alienee and the other joint-tenant are.tenants 

• 

in common ; becaufe they are in by different titles ; for 
the alienee comes to the moiety by^the feoffment of one 
of the Joint-taiant$, and.the other joint-tenant hath the 
other moie^ by force of the ffrff feoffment made to him 
and his companion, 

§ 4. So, if two perfons have an ellate in coparcenary, 
and one of them aliens his Ihare to a ftranger, the 
alienee and the other coparcener become tenants in 
common# 

§ 5. It has been ftated in Title 1 8. that where lands 
are given to two men and the hdrs of their bodies, they 
have a joint eftate for their lives, and feveral inherit- 
ances : fo that they are joint-tenants for life, andtenanta 
in common of the inheritance in tail. 

§ 6. If lands be given to the king and a fubjeSt,- to 
hold to them and thdr hdrs, as they cannot be joint- 
tenants, they are tenants in common. So, likewife, if 
there are two joint-tenants, and the crown defeends on 
one of them, they become tenants in common. 

§ 7. Lord Qeie fays, that if lands be ^ven to John 
Biffiop of Norwich apd his fucceffors, and to yehif 
Overall., ipodtor of Plvinity, and his heirs, being 
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one and the lame perfon, he is tenant in common 
with himlelf. 

§ 8. A tenancy in •commo^ m^y alfo be created by 
exprefs.liimtadon in a deed.^ Thus, ’Littleton fays, if f. 298. 
lands be given to two perfons, to have and to hold 
fcilicetf the one moiety to one and '.his heirs, mid the 
other moiety to the other and bis heirs, they are tenants 
in common. And Lord Coke, in his comment on this 
fcclion fays^ “ And the reafon is, becaufe they have 

feveral freeholds, and an occupation pro indivifo?* 

§ 9. Tenancies in common defeend to the heirs of Incidents t® 
each of the tenants, becaufe they have feveral freeholds, 
and not an entirety of interefts like joint-tenants : and, 
therefore, there is no furidvorlhip between them. 

’§ 10. Tenants in common are fubjeft to reciproed 
anions of wafte againfi each other, by the llatute of 
Weftminjier 2. c. 22. and, by the llatute 4. /inn. c. 16. i Inft. soorf. 
§ 27. aftions of account may be maintained by one 
tenant in common, his executors and adminillrators, 
againft the other, as bailiff, for receiving more than 
comes to his lhare and' proportion j and againft the 
executors or adminillrators of fuch tenant in common. 

5 1 1. The poffefllon and feifin of one tenant in com- The Pofef- 
mon, is the poffeftion and feifin of the other ; becaufe, uThat of*dic 
fuch poflelfion is not adveife to the rig^t of his com- other, 
panion, but in fupport of tlieir common title*: and Lord 
Coke fays, that, although one tenant in coihmon take Infra. ^ * ' 
ihe whole profits, this’does not devell the poffeffion of 

N n 4 his 641. 
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his companion. But, if one tenant in common drives 
the cattle of his companion off the land, pr prevents 
him from entering upon*, and occupying the land, this 
vdll deveft the poffeljioi^, fo as to entitle the companipn 
to bring an ejeftment. 


SmaVs V, 
Da^e, 

Hob. 120. 


! Salk. 392. 

* 423* 


§ 12. Lord HoHart reports it tf have been laid down 
in the Court of Common Pleas, in 1 2 Jac. that the entry 
of one tenant in common might be^in three manners ; 
either in ,the name of herfelf or her fellow,, or generally, 
which lhall always be taken according to right, as 
being under conftruction of law, and, therrfore, were 
conftrued lawful ; or, laflly, entry claiming all ex- 
prefsly, which cannot difpoffefs her fellow: for her 
poffeflion is over all lawfal, as well before as after fuch 
claim ; fo that there is no poffeflipn altered by fuch 
claim ; and then a foie claim without more, can never 
change the poffeflion ; and, without a change of pof- 
feflion, it remains as before. And, therefore, a co- 
parcener, ?L joint-tenant, or a tenant in common, can 
never be diffeifed by his fellow, but by an aftual 
puller. 


Faire’aim V. § 1 3. One tenant in common received all the rents 
j B'iur!2to4. years ; and, in an ejedment brought by the 

other tenant in common, for the recovery of his moiety, 
the queffion was, whether this poffeflion of ad years 
^amounted to ^n expulfion of the companion, fo as to 
devell his efface ? It was faid, that tenants in common, 
as well as joint-tenants and coparceners, have a joint 
poffeflion,* and the poffeflion of one is the poffeflion .of 
both ; that the perception of profits does not amount 

to 
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to an expulfioh. One tenant in common may, indeed, 
diifeife another ; but then it muft be done by an aftual 
diiTdiin, aij^d not by a bare j^ercepdon of the profits 
oply. 

The court were of opinion, that there was no adverfe 
poffeffion, no keepi^jg the plaintiff out of pofieffion. 

One tenant in common had received the rent, and not 
accounted for it teethe other, but there was no expul- 
fion, no ouQ:er. 

§ 14. Notwithftanding the doftrine eftablilhed in 
the preceding cafe, it has fince been determined, that 
36 years foie and uninterrupted polTeflion by one 
tenant in common, without * any account or' demand 
made, or claim fe{ up by his companion, was a fuffi- 
cient giQund for a jury to prefume an afltual ouftdf of 
the co-tenant. 

§ 15. Upon a rule to fhew caufe why .a new trial, ®o^T.Praffer, 
ihould not be granted. Lord Mansfield reported, that, 
from the year 1734, one tenant in common had been 
in the foie poflefiion of the lands, vrithout any claim or 
demand by any perfon or perfons claiming under the 
other tenant in common, that no a^ual oufter was 
proved : but, upon the circumfiances, his Lordihip- had 
left it to the jury to fay, whether there was not fufficiefit 
evidence before them to prefume an aftual oufter ; and, 
fuppofing, there was an a 3 ual oufter, in thtu; cafe, the 
l^ors of the plaintiff were barred. '|lie jury found, 
that there was fufEcient evidence to prefume an a£lual 
9Uftcr, 

After 
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After the cafe had been argued. Lord Mamjieidka.i, 
** It is very true, that I told the jury, they were ww- 
** ranted by the length *of time, in this cjde, to pre* 
fume an adverfe jf^d^on and oufter, by one of t|ie 
tenants in common, of his companion ; and I am 
flill of the fame opinion. Some ambiguity feems to 
have arifen from the term aSitufl oitfler, as if it meant 
** fome ad accompanied with re^ force, and as if a 
“ turning out by the ihoulders wer^ neceffary ; but that 
“ is not fo. A man may come in by righ^jEul pofleiHon, 
“ and yet hold over adverfely without a title ; if he 
^ does, fuch holding over, under circumftances, will 
“ be equivalent to an ailml ou/ier. For inllance, 
“ length of podedion during a particular edate, as a 
term For looo years, or under a leafe for lives, as 
long as the lives are in being, gives no title. But, 
** if tenant par vie hold over for 20 yfqrs after 
the death of cejluique wV, fuch holding over will, in 
“ ejedment, be .a complete bar to the remainder-man, 
** or reverfioner; becaufe it was advcrfe to his title. 
So, in the cafe of tenants in common, the podedioh 
of one tenant in common, eo nomine, as tenant in 
“ common, can never bar his companion; becaufe 
“ fuch podedion is not adverfe fo the right of his com- 
** panion, but in fupport of their common title ; and, 
by paying him his lhare, he acknowledges him to 
** be co-tenant. Nor, indeed, is a refufal to pay of itfef 
“ fufficient, without denying. his title. But if, upon de- 
** mand by the co-tenant of his moiety, the other denies 
to pay, veA denies^ his title, ixfoeg he claims the 
** whole, 'Wd wUl not pay, and continues in podeffion, 
“ fu(;h poffeflion is adverfe, arid oufter enough.” 

The 
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The court was of Opinion, diat ani undifturbed 
qmet pofleteon for fuch- a length of time, was a ' 
iiifficient ground for the jury * to prefume an adud 
oujler; and, therefore, the ru{e |br a new trial was 
difchargod. 

§ 16. It has beei^ determined in the following 
modem cafe, that where one tenant in common levied 
a fine of the whole eftate, and took the rents and profits 
afterwards, i^thout account, for nearly five years, this 
was no evidence, whence a jury Ihould be direfted 
(againft the juffice of the cafe) to find an oufter of his 
companion at the time of the fine levied. 

§ 17. Philip Ftncher being tenant for life, remainder Peaceable v. 
to his firfi: and other fons in tail, remainder to his f soft’s Rep. 
daughters as tenants in common in tail, (who after- 
wards levied a fine), died, leaving three daughters ; 

Mary, married to Thomas Hornblower^ Ann, married 
to Nicholas Pearfall ; and Margaret^ who died unmar- 
ried before Mrs. Hombhwer, ' 

Mxs. Homblower, under her marriage fettlement, 
having a power to difpofe of her fhaze, executed it in 
favour of the right heirs of her hulband, with a power 
of revocation. She furvived her hulband, and died 
on the 9 th day of March 1796. The leflbr of the 
plaintifi* claimed as heir at law of her hufband, under 
her appointmmt. After her death, N^earfall and 
4 nn his wife, levied a fine of th» whble ellate, as of 
Fe/i^ttrm 1 , 796 , 


It 
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It was underftood bdbre the trud, that die defendants 
meant to claim under a deedtir unll, or bo&) of Mrs* 
Homblowery executed fubfequent to the deed of ap- 
pointment before meptiened ; in confequence of which, 
the plaintiff's counfel pcoduced evidence by«anticipa- 
tion, which went decidedly to prove, that, at that time, 
and long before, when the fuppbfed inftrument bore 
date, Mrs, Hor«Wowfr*was,infane. Whereupon, the 
defendant's counfel, faying they wete not then prepared 
to meet that cafe, flood upon 'their tide, iderived from 
the fine operating upon what they contended was an 
adverfe poffeliion, by Pearfall and his wife, of the 
whole eftate at the time of the fine levied. As to which, 
it appeared in evidence, that, fince the death of Mrs. 

f * 

Hornblowery and till Pearfall's death, the latter alone 
received the whole rent ; and that no rent was ever 
paid to the leffor of the plaintiff”, and no xntry was 
proved to be made by him. 

For the* leffor of the plaintiff”, it was infifled at the 
trial, that no entry was neceflary to avoid the fine, he 
having been tenant in common with Pearfall duiing his 
life. That he might elefl:, whether the receipt of rent 
by Pearfall fliould be an oufter or not j and, if he were 
not oufted, the fine would only operate on the title and 
interefl of the defendants. 

E contray it was. infifled, th^, as the leff'or of the 
plaintiff was never in poffdiion, this cafe was diflin- 
gttiffiable from, the common cafe, urhere fevehd' tenants * 
in common being in poffeiTion, one of them levies a 
8 fine 
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fine of the whole; and that, here, the pofieflion twing 
adverfe from the death df lUxi. Hernblotoer^ and no 
entry having been made, the ^ne was a bar to the 
plaintiff's recovery. 

The jury, under the Judge’s dire^on, found a ver* 
did for the plaintiff; ^nd leave was given to the de- 
fendant to move to enter a nonfuit, if the court Ihould 

• • • 

be of opinion that fa entry was necefiary to avoid the 
fine. 


Lord Kihyon . — ^The whole of the defence is founded 
in a moff unrighteous and fraudulent proceeding ; and, 
in order to give effed to it, the legal operation of the 
fine is infifted upon : and, it fs alked, if this v^ere not 
an adverfe poffefiio^ by Pearfally at the time of the 
fine levi^ where the line was to be drawn. His Lord- 

9 

Ihip faid, he had no hefitation in faying where the line 
of adverfe poffefiion began, and where k ended. Primd 
fttciey the poffefiion of one tenant in common is that of 
another ; and every cafe and diSlum in the books is to 
diat effeft. But you may fliew, that one of them has 
been in poffefiion, and has received the rents and profits 
to his own ufe, without account to the other; and that 
the other has acquiefoed in this for fuch a length of 
time, as may induce a jury, imder all the circum- 
ftsmces, to prefume an adual oufter of his companion ; 
and there tne line of prefumpdon ends. In the cafe of 
Doe y. Projftry Lord Mansfield rightly fsnd, that it was 
not necefpny to Ihew adual force;> in order to prove an 
oufter, as by turning a man put by the Ihoulders. Butj 
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as 'was ^ obferved by Mr. JuMce Aj^m^ it any b(i 
iMoted from drcumfta|ic0s; ^wbich drtuntfta&oes aio 
matter of evidence to be left to a jury. TtiCTe, there 
vns an undifturbedi add ezclufive pt^efSon by dhe 
tenant in common for 4Cf years j which th^ court pro- 
perly held to be fuffident evidence of an oufter, to leave 
to a jury. But no J^dge could think hinifelf warrantdl 
in direding a jury to make fuch a prefumption in this 
cafe, in order to work the grofleft hijullice, and in aid 
of fraud. What is the cafe here ? Duridg Mrs. Horn- 
blower^s life, Pearfall held as tenant in common with 
her ; he received all the rent, but he accounted for her 
proportion. She died in the month of March 1796 ; 
the defendants, or Pearjjall^ having, as is fuppofed, 
procured from her at a time, when the jury have found 
her to be infane, an inftrument conveying the property 
to them. Then, in Eajter term following, forthe pur- 
p<Jfe of fecuring the poffelHon of this ill-gotteh property, 
die fine is levied; But Pearfall had then done no ad,' 
which mdufefted that he held the poiTeiiion of the 
whole adverfely. The levying a fine of , the whole was 
no oufter of his companion : about a month intervened 
between the death of Mrs. Hornblower and the levying 
the fine. What notice was there to the lelTor of the 
pltdntiff, at that time, that had aded adverfely, 

fo that he fhall be taken to have acquiefced in his title ? 
All the cafes mentioned go upon the ground of ac- 
quiefcence in w «ivme holding, in order to prefuihe 
an ottfter. Id Fairchtim v. Shackleton, there had ‘been 
a perce^on of the rent by one tenant in common Ibr 
25 years; but, the title of the other being ^dmitted^ 
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no oufter prefumed. Without ait oufter be fbund 
by tbe jury, the pcdTefiiod of one tenant^ in common 
muft be tsJccn to be the pofleifi&n of alJ. I do admit, 
that, upon the prindple of the»cafe of Lade v. Hol/ord, N. 
the jury tnay, from circumftances, prefuiife an oufter; 
and, where the £i£t is fo confequences 

voM enf\M»- •Am up jud|i a ' vMvtd advife a jury to 
make the prefun^ttion in |his (afe. • pten, .unlefs the 
holding were advesfe, there was no occafion for an 
entry to avoid the fine. Suppbfi: a tenant for years 
levied a fine, no entry by the landbrd would be ne. 
ceffary, in order to enable him to maintain an eje6f- Tit. 35 
ment at the ond of the term. In Taylor v. Hordoy 
Lord Mansfield that, in order to advance juftice, jBurr, 
he would enable the real owner, in fuch a cafe^ to con* 
fider himfelf kept out by wrong or not, ';at his ele^on. 

So. a tenant in common may rely on the pofleffion of 
his co-tenant, as his own, unlefs there be an adioal 
oufter in fad, or the jury find it from circumftances. 

But nothing of that fort is here fotmd ; and^ therdbre^ 
we nuy cohfider the levying of the fine as rightfully 
and legally done, and intended to operate only on that 
fhare of the • premifes, to which the defendants were 
lawfully entitled. Mr. Juftice Lawrence cited the cafe 
of Coppinger v. Keating, on a writ of error from Ireland, 

Mich, aa Geo. 3. where one pf two brothers, profef* 
ling the catholic religion, entered on the death of his 
elder brother upon lands, of which they were tenants 
in common, in confequence of the gavef ad, direding 
that die lands of perfoUs of thaf perfuafion fiiould de- 
feend to all the males, accordmg to the coftom of gavel* 

kind ; 
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kind; andheid them ibr feveral years untU his death. 
And the co&rt determhaed, {hat the f<m of the elder 
brother was not barred By the ftatute of linntatimtt ; as 
the uncle was tenant ^in ^conuncm ndth him under that 
no adu^iii oufter beu^ found. 

The rule was 

Curtefy** S *8. Eftatcs in cohmmn are :hibje£l: to curtefy : 

and, therefore, where a woman is tennat«ki fee or in 
tul, of an eibte in common, and marries and has iCue, 
and dies, her hulband fiiall be tenant. by the curtefy; 
and the feifin of one tenant in common will be 
confidered as the feifin of the other for this purpofe. 

Sterling t . $ 1 9. died, leaving a wife, a fan, and a daughter: 

th® widow entered upon the eftate, and wa8«fidfed.as 
tenant in dower of one p^t, as tenant in common with 
her fon of another, and of a third part as guardian in 
focage to him. 

The Ibn went beyond fea, and died there under age, 
whereby the daughter became entitled. * She, duHng 
her infancy, married the plaintiff, and, together with 
him, applied to the mother to be 1^ into poffeffion of 
the fon’s j^rt ; which the mother refufed, imagining 
the fon was ftill alive, and therefore infifted to hold die 
j^nd for him. Upon this, they filed a bill in Chancery 
for an account^ which was accordingly direded. After 
this, the daughter di6d ; and, apon farther ap|fiication 
to the court by the hufband, core quefiion was; whether 

the 
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tlM ^ motMr* (After the fo&*» death), bong 

teoaht in common ’(rith the daughter, the fiafta of 
the daughter, foffieiott to make tl^ huil^d toiantby 
the curtefy of her ^rt. 

The court held it uras fuffident : ibr the entry and 
pofifdSon of one tenant in common, is the entry and . 
podeffion of the other ; andf accordingly, it was de-v 
creed for the plajndff. Indeed, t^ere one enters, 
claiming thg whole for himfelf, in exclufion of his 
companion, this may not ferve as the entry of his com* 
penion, bdng made diredly againft him $ but that is not 
this cafe, For it appears, that the mother’s keqiing poflef* 
fion of the whole, againft her daughter and her huiband, 
was entirely owing to a miftake, in imagining her fon 
was ftill living, apd not with an intent to exclude the 
daughter frqm her right, and, therefore, no inference 
could be drawn from it. 


§ 30 . A woman (hall 'alfo be endowed .of an eftat^« And to 

in common : but, in fuch cafe, dower (hall be aftigned . 

. r . . . .r iinft.34*. 

m common: for the widow cannot have it otherwife 3^^. 

than her hufband had it. 


§ 31 . Eftates in common can only be didblvedin Howdif. 
two ways ; by uniting all the titles, in one tenant by 
purebale or otherwife, which brings (he whole to one 
eftate in feveralty. 


5 '33, By making partition, sarhich, by the common 
law, might have been made without deed,* provided it 
VoL. n. 0 0 was 


Partition at 
Law. 

1 Inft, 169#* 



5 ^* 


Ante, Tit. i8. 
Ch. 2. f. . 


Halton vm 
E. of Thanct, 
2 Black. R. 
1134.1159. 


8 &9W«'3- 
c. 31 . 
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"WAS ccscuted in lereralty by livery. Aftd^ ^ the 
tutes 3i\Hf«.\p. c. I., 33 Hdi. 8 . c. 33;, smd. 9 19^' 
3. c. 31., one, tenant in bommon may tompel l^ coBit* 
panion to make partition ^y writ. 

§ 23. In partition^ a rule to 0 iew cauft was granted^, 
and afterwards made abfolute, onr affidavit of fervice, 
for the court to pro(^d tb ex3,mine the title of the dcr 
fendant; procefs having been duly returned, the de- 
claration entered, and ho appearance entared by the 
tenant within ten days. The court, on making the 
rule abfolute, appointed to proceed on the examination 
in open court on the morrow. On the morrow. 
Walker for the demandant opened his title, of which, 
abftrafts Had previouily been left with the Judges. It 
fortur,''.teIy proved not to be very intricate. The feveral 
feifins, defeents, devifes, and conveyances, were proved 
by affidavits. The deeds and wills were produced and 
read : and, no coxnfel appearing for the tenant, the 
'£arl of Tbanety judgment on his de&ult was given for 
the demandant, to hold hr feveralty the premifes de- 
manded in his count ; in fome of which, he was Idfed 
of two undivided third parts, and, in others/ of a moiety 
only, in common with the faid Earl of ThaneU Ant^ 
a writ of partition was a;warded accordingly. 

^ . ‘ " ’ ’ ' . i 

In a fubfequent term, the iheriffi returned, that he 
had executed the fame in the prefence of perfbns, uffio 
attended for the>pl^tiff and defentoit refpeflively ; 
and be fpecified in his ittum the* feveral parcels, with 
their nu^es and bomdaries. Ajtdj her^poni Welkier 

for 



Tak XX» Tenancy in Common. S«3— a.5. 

|br the plaintiff moved for final judgment, quad partita 
JitJiabilitf The rule for* which was m^e abfolute, 
the lail day pf the term, 0 ]| afftiavit of %otice to the 
defimdant, and tenants in pbffe^on. 


§24. Pardtiohs of feftates, held in common, are partition in 
ntjfw ufually made t)y»a cOmmiffion iffuing out of the 
Court of Chancery ; and, ‘in fujh clfesj it k not ne- 
Cefl&ry that every pjfrt of the eftate ihould be divided ; 
for it is fufficibnt, if each leifant in common have an 
equal fhare^of the whole. 


§ 25. A partition was decreed of an eiflate, which Clarendon v. 
confifted, among other things, of a great houfe and 
park. The defendant infilled to have one-third*of the 44^* 
houfe, and alfo a third of the park, affigned to him by 
the* commiiffioners, who were to make the partition. 

And it was urged for him, that, as he was entitled to 
a third of the whole, fo, confequently, he was to have 
a third of the houfe and park : and, in many cafes in 
the law, things entire in their nature, as a houfe, a mill, 
or an advowfon, might be divided ; fo a tenant in 
common fliall have half the houfe, every other toll 
dilh, and every other turn of a church, Ss’r. That 
dius it would be at law, in cafe pf a writ of partition ; 
and equity follows the law. 


Lord Chancellor Parker faid, care mull be taken, 
that the defendant lhall have one-third part in value of 
the eftate ; but there is no. colour of reafon, that any 

‘0 0 2 part 
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part of the^flate ihould be leifelied itl valfie, in dtdef 
that the defoidaiit fliould have one-third of it. NoW,- 
if the defendant ftould have one-third (A the houfe 
and park, this wdi/Id^ve^ much leffcn the value* of 
both. If ^ere were three houfes of different value 
to be divided amongil three, it would not be right to 
divide every houfe ; for that would be to fpoil every 
houfe. But fome^ recompence is to be made, either 
by a fum of money, or rent for owelty of partition, to 
thole who have the houfes of lefs valutf. It is true, 
if there were but one houfe, or mill, or advowfon to 
be divided, then this entire thing mull be divided in 
manner as the other fide contend : Jecus, when there 
are other lands, which may make up the defendant’s 
lhare. . Therefore, fince the plaintiff and his wife have 
two-thirds, I recommend it that the houfe and park be 
allowed to them, and that a liberal allowante out of 
the reft of the eftate be made to the defendant, in lieu 
of his lhare of the houfe and park. 


Brook V, 
Hertford, 

9 P. Wms. 
518. 


§26. hix George Strode devifed divers manors, Ssfr* 
to truftees and their heirs, in trull for Ws two grand- 
daughters, Lady Hertford and Lady Brooke* 


On a bill for partition. Lord Chancellor King faid \ 
Decree a partition ; and, for that purpofe, let a com- 
miflion iffue to allot one moiety in feveralty to Lord 
Brooke, the fon of Lady Brooke, and the other moiety 
in feveralty to JJaBy <iiertford,*io hold to than accord- 
ing to thW refpeftive eftates. But, for^uch as Lord 

Breoke 
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Stooki (bdftg in hlMt) ciototM; jtiin hi i. ejiAktfiSCLtlt 
t>( thn ttKw^ty to Lftdy that ^eiti caiincit 

be mutual cobveyimces, let thfc cditve^ai^ees, t6 be 
ma^e by the ttuftees of the eftate, be tefpited 
until the ih£ttit cornea to twlhty-onk 

§ *7* On a bill by tenant in common for partition Tockfield», 
againft tenant for life, and»an i^antf ^nant jn tail in Amb^ip?. 
remainder of the other moiety, the ufual decree for 
partition tohdid and enjoy in*feveralty, and for mutual 
conveyancers, was made. But day was given to the 
infmt, till after he came of age> to fliew caufe againft 
the decree. 

On a motion made by the plaintiff to refpke the 
execution of the conveyance, till the infant came 
of* age, the queftion was, whether the plaintiff was 
obliged to convey till the infant came of age ; becaufe 
he could not have a conveyance from him till that 
time. 

Sir y. Strange M. R., was of opinion, that the con- 
veyance to the plaintiff of his feveralty, ought to be 
made immediately according to the decree ) and took 
a diftindion between this cafe and that of Brooke v. Ante, f. 26. 
Hertford. In that cafe, the bill for partition was 
brought by the infant : ,in this it is by an adult 
againi^ an infant. But, at the ^portumty of 
CQunfel, leave was given to mot(e ir again before the 
tiord Chancellor, who declared his opinion, that the 

conveyance 
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caasfejpusft ought to be mutual^ aot^^y a» to the 
thing, bul^alfo, in poiiwh of time: .a^^hdd, that 
the cafis of Bnoke Hertford^ thot^h Cerent in 
feme drcumfiances, was a eonfiderable authonty, 
and''^ifdet«!(| the <£onveytEhce by the pb^ff to ^ 
teQnted. 


SND OF THI SECOND VOLUME. 


JPHiIttd Ab StrahAn, JLaw^Prinfei; 
, 10 Hit Mi^eAyi PrimerfStree^ 








